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INTRODUCTION

The United States Constitution provides that “[tlhe President,
Vice President and all civil Officers of the United States, shall be
removed from Office on Impeachment for, and Conviction of, Trea-
son, Bribery, or other high Crimes and Misdemeanors.” !

In 1974, the House of Representatives directed the Judiciary
Committee to investigate whether sufficient grounds existed for the
House to impeach President Richard Nixon. The impeachment in-
quiry staff prepared a memorandum on the constitutional grounds
for presidential impeachment. The staff memorandum, entitled
Constitutional Grounds for Presidential Impeachment, reported on
“the history, purpose and meaning of the constitutional phrase,
‘Treason, Bribery, or other high Crimes and Misdemeanors,'”?
Then Judiciary Committee Chairman Peter Rodino, Jr., stated in
a foreword that “the views and conclusions contained in the report
are staff views and do not necessarily reflect those of the committee
or any of its members.”3 In any event, over the ensuing years the
memorandum has become one of the leading and most cited sources
as to the grounds for impeachment.

In 1998, the Committee has again been directed to investigate
whether sufficient grounds exist for the House to impeach a presi-
dent. On September 11, the House of Representatives passed
H.Res. 525, which provided that the Committee review the commu-
nication received on September 9 from Independent Counsel Ken-
neth Starr in which he transmitted his determination that substan-
tial and credible information received by his office might constitute
grounds for an impeachment of President Clinton, and determine
whether sufficient grounds did in fact exist to recommend to the
House that an impeachment inquiry be commenced. * After review-
ing the evidence submitted, the Committee voted to recommend
that an impeachment inquiry be commenced and reported a resolu-
tion to the House authorizing an inquiry. On October 8, the House
passed H.Res. 581, which directed the Committee to conduct such
an inquiry to investigate fully and completely whether sufficient
grounds exist for the House to exercise its constitutional power tc
impeach President Clinton.

The Chairman of the Committee has asked the impeachment ir.-
quiry staff to update the 1974 report for the benefit of the Commit-
tee's members. The present memorandum was written for that pur-
pose and is designed to be read in conjunction with the 1974 report

(which is attached as an appendix).

1U.S. Const. art. II, §4. “The House of Representatives . . . shall have the sole Power of Im-
peachument.” Id. at art. I, §2, el. 5. “The Senate shall have the sole Power to try all Inpeach-
ments.” Id. at art. I, §3, ¢l 6. "Judgment in Cases of Impeachment shall not extend further
than to removal from Office, and disqualification to hold and enjoy any Office of honcr, Trust
or Profit under the United States.” Id. at art. 1, §3, ¢l 7.

28taff of House Comm. on the Judiciary, 93rd Cong., 2d Sess., Constitutional Grounds for
Pre;i]deminl Impeachment 3 {Comm. Print 1974)(thereinafter cited as “1974 Staff Report™,

3ld. at iii,

+The Ethics in Government Act of 1878, Pub, L. No. 95~-521, 92 Stat. 1824 (codifie.. as amend-
ed at 28 U.S.C. §§591--99 (1994 & Supp. 1986)) provides that an independent counsel “shall ad-
vise the House of Representatives of any substantial and credible information which such inde-
pendent counsel receives, in carrying out the independent counsel's responsibilitiss under this
chapter, that may constitute grounds for an impeachment.” 28 U.8.C. §585(c) (19'24). See Refer-
ral from Independent Counsel Kenneth W. Starr in Conformity with the chuirr:mcm‘s of Title
928, United States Code, Section 595(c), H.R. Doc. No. 105-310, 105th Cong., 2d Si.ss. (1998).



24738

3

This memorandum takes into account the four impeachment in-
quiries and three convictions that have taken place since the 1974
report was written. The 1974 report stated that the “American ex-

rience with impeachment [is among the} best available sources
or developing an understanding of the function of impeachment
and the circumstances in which 1t may become appropriate in rela-
tion to the presidency.”® The present memorandum relies on this
insight and will utilize the impeachment proceedings of the last
quarter century to provide guidance to the members of this Com-
mittee in the difficuit duties they must perform.

As with the 1974 report, this memorandum’s views and conclu-
sions are those of the stafl and do not necessarily reflect those of
the Committee or any of its members.

IMPEACHMENT "STANDARDS”

The goal of this memorandum is not to define which offenses in
the abstract render a federal official impeachable. The 1874 report
recognized why such an effort would be ill-conceived:

Delicate issues of basic constitutional law are involved
Those issues cannot be defined in detail in advance of full in-
vestigation of the facts. The Supreme Court of the United
States does not reach out, in the abstract. to rule on the con-
stitutionality of statutes or of conduct. Cases must be brouyght
and adjudicated on particular facts in terms of the Constitu-
tion. Similarly, the House does not engage in abstract, advisory
or hypothetical debates about the precise nature of conduct
that calls for the exercise of its constitutional powers: rather,
it must await full development of the facts and understanding
of the events to which those facts relate.

. . . {This memorandum] is intended to be a review of the
precedents and available interpretive materials. seeking gen-
eral principles to guide the Committee.

This memorandum offers no fixed standards for determining
whether grounds for impeachment exist. The framers did not
write a fixed standard. Instead they adopted from English his-
tory a standard sufficiently general and flexible to meet future
circumstances and events, the nature and character of which
they could not foresee. 8

A commentator, Michael Gerhardt, writes in his recent book The
Federal Impeachment Process: A Constitutional and Historical
Analysis, 7 that both Alexander Hamilton and Supreme Court Jus-
tice Joseph Story, the document’s greatest nineteenth century in-
terpreter, share this view. He finds that: “[t]he implicit under-
standing shared by Hamilton and Justice Story was that subse-
quent generations would have to define on a case-by-case basis the
political crimes comprising impeachable offenses to replace the fed-
eral common law of crimes that never developed.”® He quotes
Hamilton as stating that “the impeachment court could not be ‘tied
down’ by strict rules ‘either in the delineation of the offense by the

: }974 Staff Report, supra note 2, at 4.
d. at 2,

7Michael J. Gerhardt, The Federal Impeachment Process: A Constitutional and Historical
Analysis {1996).

8J1d. at 106 (emphasis added),
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prosecutors {the House of Representatives] or in the construction of
it by the judges [the Senate]'"? He quotes Story as stating that
“'political offenses are of so various anc(l} complex a character, so ut-
terly incapable of being defined, or classified, that the task of posi-
tive legislation would be impracticable, if it were not almost absurd
to attempt it.’” 19

The impeachment clause is not the only example of a constitu-
tional provision that must be interpreted in the context of the facts
of particular cases. The due process clauses of the fifth and four-
teenth amendments are others. 1! The Supreme Court has stated
that "1t is by now well established that ‘'due process,’ unlike some
legal rules, is not a technical conception with a fixed content unre-
lated to time. place and circumstances.” . . . ‘[D]ue process is flexi-
ble and calls for such procedural protections as the particular situ-
ation demands.”” 12 The Fifth Circuit adds that *"*due process is an
elusive concept. Its exact houndaries are undefinable. and its con-
tent varies according to specific factual contexts,' " 13

These principles should be kept in mind when interpreting the
impeachment proceedings that follow. Different fact patterns might
lead to different results.

IMPEACHMENTS OF THE 1950's

Three sitting federal judges were impeached in the 1950's. It is
to be hoped that their misdeeds were isolated instances and not in-
dications of a broader problem in our federal judicial syvstem. In
any event. they were extremely troubling.

The judicial impeachments of the 1980's provide insights for
members of the Committee as they consider possible articles of im-
peachment against President Clinton. The offenses committed by
the three judges that led to their impeachments have some similar-
ities to the offenses President Clinton is charged with committing.

It has been argued. however, that offenses that can lead to im-
peachment when committed by federal judges do not necessarily
rise to this level when committed by a president. because a dif-
ferent constitutional standard applies. The basis for this argument
is said to be that Article 11l judges under the Constitution “shall
hold their Offices during good Behavior”'* and thus that judges are
impeachable for “misbehavior” while other federal officials are only
impeachable for treason, bribery, and other high crimes and mis-
demeanors.

The 1974 Staff Report rejected this argument. The report asked
whether the good behavior clause “limit{s] the relevance of the . . .

81d. at 105 tfootnote omitted), guening The Federalist No. 85, at 396 tAlexander Hamil
tont Chinton Rossiter ed., 1961,

W Gerhardt, supra note 7, at 105~06 :footnote omitteds, quoting J. Story, Commentaries on the
Constitution 'R, Rotunda & J. Nowak eds., 1987),

{i*[Njor shall any person . . . be deprived of life, liberty, or property, without due process
of law. . . " US. Const. amend. V. “{Njor shall any State deprive any person of life, ﬁ'beny,
or property. without due process of law . . . " U8 Const. amend. XIV, §1.

2 Gilbert v, Homar, 138 L. Ed.2d 121, 127 «1997), quoting Cafeteria & Restaurant Workers
v. McElroy, 367 U.S. 886, 895 (1961) & Morrissey v. Brewer, 408 U.S. 471, 481 11972}, The Su-
preme Court has developed a three factor balancing test to helg determine the specific dictates
of due process. See Mathews v, Eldridge, 424 U.S. 319, 335 (19761

19 Hernandez v. Cremer, 913 F.2d 230, 237 (5th Cir. 1490), quoting Continental Air Lines, Inc.
v. Dole, 784 F.2d 1245, 1248 (5th Cir. 1986) (quoting Woodbury v. McKinnon, 447 F.2d 839, 843
(5th Cir. 197Dnguoting Hannak v. Larche, 363 U.S. 420, 442 (1960

HUS. Const. art, U1, § 1
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impeachments of judges with respect to presidential nnpeschment
standards as has been argued by somel I"1* The report answered
“It does not. . . [Tlhe only impeachment provision included
in the Constitution . . . apphlies to all civil officers. mcluding
Judges, and defines impeachment offenses as “Treason. Bribery, ana
other high Crimes and Misdemeanorg "™ 6

The conclusion of the staff report 1¢ bolstered by the findings of
the National Commission on Judicial Disciphne and Rernoval,
chaired by Robert Kastenmeier, former Chairman of the Cormmat.
tee's then Subcommittee on Courts. Civil Liberties and the Admin
istration of Justice and one of the House manuagers during the Sen.
ate trial of Judge Claiborne. The Commission concluded that “the
most plausible reading of the phruse ‘during good Behavior' is thut
it means tenure for life, subject to the impeachment power.

The ratification debates about the federal judicary seemn to huve
proceeded on the ussumption that good-behavior tenure meant re
moval only through impeachment and conviction 71"

The record of the yudicial impeschments which f
pues againet different standards for smpeachable offenses when
committed by federad judges as when comumitted by presidents
ACTHE IMPEACHMENT OF JUDGE CLAIBURNE >

LR Dustrict Court Judge Harry E Clborne was imipeached i
1958, At the time of his impeachment, e wus serving o senhtence
in federal prison for filing false federal mcome tax returns. Judge
Clathorne had signed written declarations that the returns were
made under penalty of perjury. The crimes of violating the Internul
Revenue Code for which he was convicted formed the basis for the
three articles of impeachment on which he was also convicted,

The judgement by Congress regarding Judge Claiborne was
harsh. Hamilton Fish. ranking member of the Judiciary Commitiee
and one of the H use managers in the Senate trial, stated that:

Judge Claiborne's actions raise fundamental questions about
public confidence in, and the public’s perception of, the Federal
court svstem. They serve to undermine the confidence of the
American people in our judicial svstem. . . . Judge Claitborne
is more than a mere embarrassment. He is a disgrace—an af-
front-~to the judicial office and the judicial branch he was ap-
pointed to serve. ¥

Committee Chairman and House manager Peter Rodino, Jr.. said
nn the Senate floor that:

Judge Harry E. Claiborne is, and will forever remain. a con-
victed felon—a man who cannot legitimately preside over judi-
cial proceedings, who cannot with any respect for decency pass
judgement on other persons, and who cannot hope to maintain
the trust and the respect of the American people.

Fows disd ars

‘:{974 Staff Report, supra note 2, at 17,
16 ]d.

17 National Commission on Judicial Discipline and Removal, Report of the National Commus-
sion on Judicial Discipline and Removal 17-18 (1893 i footnote omitted.

¥ See Appendix 1 for sources and a description of the articles of impeachment and the pro-
ceedings against Judge Claiborne,

12132 Cong. Rec. H4713 idaily ed. July 22, 1986).
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. He has earned a mark of shame, which the evidence

proves 1s sadly hut unequivocally deserved. 29
The record of Judge Clathorne’s impeachment proceedings savs
much about what offenses mught justify impeachment The proceed-
ings make it clear that an individual can be impeached for conduct

not reiated 1o his or her official duties. Hamilton Fish stated that

Hmpeachabie conduct does not ‘mve to occur in the course of the
Per‘brrrmnm:' of an officer’s official duties. Evidence of misconduct,
mishehaviar, high erimes, and rms@demwmars can be justified upon
one's private deal'ngs as weil as one's excrcise of public office
That, mf course, is the situation in this case 7%

Representative Fish's views were reinforced by now chairman of
the Judicary Committee and then House manager Henry Hyde,
who stated that “the decision to impeach and convicl . . . stands
as an admaonition to others 1n public fe. It s an opportunaty for
Cor ress 1o restate and reemphasize the standards of both per
sanal and professional conduct expected of those holding high Fed-
eral office 7Y House munayer R”*}mzw Muzrzal s:(.l((f thut e
peachment reached “corruption. maladministration. (ross
duties and her public and private impropreties om
B Government officiads which rendered
ue i affice e

Additinal evidence tnag
pesehm is proviged by nut Juage U
that the Senate dismmiss the of mx;)mc' ment
state 7:.‘.;3\"1(}‘&"11‘ sifenses wis unsuccessful One ofy
his attorney made for the motion wis that “there ix no

. that ’hv behavior of Judyge Clathorne noany way was rejated
to misbehavior i his official function as ¢ judge: it was pnvate
mishehavior.” =

Representative Kastenmeier re:pn wded by stating that "it wouid
be absurd to conclude that a judge who had committed murder.
mavhem, rape, or pel }mp~ e~pmna&: in his private life, could not
be removed from office by the U.S. Senate.”* Kastenmelers re-
sponse was repeated by the House of Reprmemar‘w» in its plead-
ing opposing Claiborne's motion to dismiss. ¥

The House went on to state that

{Claiborne's] narrow view of impeachable offenses expressly
was offered and rejected by the Framers of the Constitution,

. . As originallv drafted, the impeachment clause pro-
vided that the President should be “removable on impeachment
and conviction of malpractice or neglect of duty.” . The pro-
vision was .sub»-equeml\' revised to make the Presxdem im-

peachable for “treason, bribery or corruption.” . . . Colonel

sadees and hw

carntin:

Civdad

3
T

ISR I A IS

he argumernts

Lation

132 Cong Rec. 515.495-96 daily ed. Oct. 7, 1986,

1132 Cong. Ree H4713 daily ed July 22, 1986

#2132 Cong. Ree, H4716 daily ed. July 22, 1986,

28132 Cong. Rec. H4717 vdaily ed. July 22, 1986,

2 Hearings Before the ‘?una(@ Impeachment Trial Computree, 99th Cong, 2d Sess. 77
11986 thereinafter cited as “Senate Claiborne Hearings™ statement of Judge Claiborne’s counsel,
Oscar Goodman!. See alse Memorandum in Support of Motion to Disnuiss the Articles of Im-
peackment on the Grounds They Do Not State Im,m'achahie Offenses 3 thereinafter cited as “Clai-
borne Motion™, reprinted in Senate Claiborne ‘earings at 245, 246.

25 Senate Claiborne Hearings, supra note 24, .t 81
26 1.8, House of Representatives, Oppoutwn to Motion to Dismiss Articles of Impeachment for

Failure to State Impeachable Offenses 2 (hereinafter cited as “Opposition to Claiborne Motion™,
reprinted in Senate Claiborne Hearings, supra note 24, ac .41, 442.
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Mason moved to add the phrase “or muladministration” after
“briberv.” . . . In response, James Madison ohjected that “mal-
administration” was too narrow a standard. Mason soon with.
drew his amendment and substituted the phrase “or other high
crimes and misdemeanors.” This formulation was accepted,
along with an amendment to extend the impeachment sanction
to the Vice President and all other civil officers. . . . The
Framers thus rejected . . . the concepts of professional “mal-
practice” or “maladministration” as the sole basis for the im-
peachment of federal officials.

The contrary position urged by Judge Claiborne 15 incompat-
ible with common sense and the orderly conduct of govern-
ment. Little can be added to the succinct argument of Rep-
resentative Clavton in 1913 on this identical point. during the
impeachment proceedings involving Judge Charles Swavne:

..« . [The contention iz that] however serious the
crime. the misdemeanor, or mishehavior of the judge may
he, if it cun be said o be extrajudicial. he can not be im-
peached. To illustrate this contention, the judge may have
committed murder or burglary and be confined under a
sentence in a penitentiary for any period of time. however
long. but because he has not comunitted the murder or bur-
glary in hie capacity as judee he can not be impeached.
That contention. carmed out logically. might fead to the
very defeat of the performance of the function confided to
the judicial branch of the government,

. As also noted in one commentary:

An act or a course of mishehavior which renders scan-
dalous the personal life of a public officer. shakes the con-
fidence of the people in his administration of the public af-
fairs, and thus impairs his official usefulness, although it
may not directly affect his official integrity or otherwise in-
capacitate him properly to perform his ascribed functions.

Thus, Judge Claiborne's argument is both inaccurate and il-
logical in its extraordinary premise that a federal judge may
intentionally commit a felonious act outside his judicial funec-
tions and automatically find protection from the impeachment
sanction. 27

Senator Charles Mathias, Jr,, chairman of the impeachment trial
committee, referred Jud -e Claiborne’'s motion to the full Senate, it
having jurisdiction over the articles of impeachment 28 He did
state, however, that:

[I}t is my opinion . . . that the impeachment power is not as
narrow as Judge Claiborne suggests. There is neither historical
nor logical reason to believe that the Framers of the Constitu-
tion sought to prohibit the House from impeaching . . . an offi-
cer of the United States who had committed treason or bribery
or any other high crime or misdemeanor which is a serious of-
fense against the government of the United States and which
indicates that the official is unfit to exercise public responsibil-

27 Qpposition to Claiborne Motion, supra note 26, at 3-5 (citations omittedXemphasis in origi-

nal).
28 Senate Claiborne Hearings, supra note 24, at 113.
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ities, but which is an offense which is technically unrelated to
the officer’'s particular job responsibilities. 29

The Senate never voted on Judge Claiborne's motion. However,
the Senate was clearly not swayed by the arguments contained
therein because the hody later voted to convict Judge Claiborne,
The Senate thus agreed with the House that private improprieties
could be, and were in this instance, impeachable offenses.

The rejection of Judge Claiborne’s motion also provides evidence
that the offenses that can lead to impeachment are similar for both
judges and presidents. The motion argued that “[tlhe standard for
impeachment of a judge is different than that for other officers”
and that the Constitution limited “removal of the judiciary to acts
involving misconduct related to discharge of office.” 30

Judge Claiborne’s attorney stated to the Senate trial commitiee
that:
[Blecause of the separation of powers contemplated by the

framers . . . . the standard for impeachment of a Federal
judge is distinct from the standard of impeachment for the
President, Vice President, or other civil officers ¢f the United
States because as we know, under article II, section 4, the
President. Vice President, and civil officers may be removed on
impeachment for conviction of treason, bribery, or other high
crimes and misdemeanors,

It is our contention that the Federal judiciary, in order to re-
main an independent branch, has a different standard, a sepa-
rate and distinct standard, as far as the ability or the disabil-
ity to be impeached, and that is that the impeachment process
would take place if in fact the judge, who is the sole . . . life-
time appointment of all the officers which are referred to in the
Constitution, is not on good behavior, a separate and distinct
standard than that which is applicable to the elected officials
and the officials who are appointed for a specific term. 3!

Judge Claiborne's attorney was arguing that federal judges are
not “civil officers” and thus that the impeachment standard in arti-
cle 11, section 4, does not apply; instead, “misbehavior” would be
the grounds for impeaching a federal judge. %% He admitted his the-
ory would fall if the Senate concluded that a federal judge was a
civi] officer. 23

Representative Kastenmeier responded that “reliance on the
term ‘good behavior’ as stating a sanction for judges is totally mis-
placed and virtually all commentators agree that that 1s directed
to affirming the life tenure of judges during good behavior. It is not
to set them down, differently, as judicial officers from civil offi-
cers.” 3¢ He further stated that “[njor . . . is there any support for
the notion that . . . Federal judges are not civil officers of the
United States, subject to the impeachment clause of article II of the

Constitution.” 38

297d, at 113-14,

30 Claiborne Motion, supra note 24, at 4.

81 Senate Claiborne Hearings, supra note 24, st 76-77 (statement of Oscar Goodman).
32]d. at 78-79. See also Claiborne Motion, suj ra note 24, at 3-4,

33 Senate Claiborne Hearings, supra note 24, at 79,

34 [d, at 81-82,

38Jd, at 81,
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Kastenmeier’s argument was repeated by the House of Rep-
resentatives. 36 The House stated that:

If lack of good behavior were the sole standard for impeach-
ing federal judges, then a different standard would apply to
civil officers other than judges. Nowhere in the proceedings of
the Constitutional Convention was such a distinction made. On
the contrary, the proceedings of the Convention show an inten-
tion to limit the grounds of impeachment for all civil officers,
including federal judges, to those contained in Article 11,

On August 20, 1787, a committee was directed to report on
“a mode of trying the supreme Judges in cases of impeach-
ment.” The committee reported back on August 22 that “the
Judges should be triable by the Senate.” . . . Several days
later, a judicial removal provision was added to the impeach-
ment clause. On September 8, 1787, the judicial removal clause
was deleted and the impeachment clause was expanded to in-
clude the Vice President and all civil officers. . . . In so doing,
the Constitutional Convention rejected a dual test of “mis-
behavior” for judges and “high crimes and misdemeanors” for
all other federal officials.

In Federalist No. 79, Alexander Hamilton confirmed this
reading of the Convention’s actions with respect to the im-
peachment standard:

The precautions for {judges’] responsibility, are com-
prised in the article respecting impeachments. . , . This is
the only provision on the point, which is consistent with
the necessary independence of the judicial character, and
is the only one which we find in our Constitution with re-
spect to our own judges, 37

Again, while the Senate never voted on Claiborne's motion, it did
vote to convict the judge. The Senate was not convinced by Clai-
borne’s argument that the standard of impeachable offenses was
different for judges than for presidents.

In addition to the two articles charging him with filing false tax
returns, Judge Claiborne was found guilty on an article of impeach-
ment that found that by willfully and knowingly falsifying his in-
come on his tax returns, he had “betrayed the trust of the people
of the United States and reduced confidence in the integrity and
impartiality of the judiciary, thereby bringing disrepute on the Fed-
eral courts and the administration of justice by the courts.”

B. THE IMPEACHMENT OF JUDGE NIXON 38

U.S. District Court Judge Walter L. Nixon, Jr. was impeached in
1989, At the time of his impeachment, he was serving a sentence
in federal prison for making false statements to a federal grand
jury. He made the false statements in an attempt to conceal his in-
volvement with an aborted state prosecution for drug smuggling
against the son of a man who had benefitted Judge Nixon finan-
cially with a “sweetheart” oil and gas investment. Judge Nixon lied
about whether he had discussed the case with the state prosecutor

38 Opposition to Clatborne Motion, supra note 286,

37]d. at 6-7 (citations omitted).
38 See Appendix 1 for sources and a description of the articles of impeachment and the pro-

ceedings against Judge Nixon,
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and had influenced the state prosecutor to essentially drop the
case. Judge Nixon was acquitted of the charge of accepting an ille-
gal gratuity. The perjury convictions alone formed the basis of the
two articles of impeachment on which he was found guilty.

As with Judge Claiborne, Congress was harsh in its judgement
of Judge Nixon. Representative Don Edwards, chairman of the Ju-
diciary Committee’s subcommittee that held hearings on Judge
Nixon and a House manager in the Senate trial, stated before the
Senate trial committee that the judge had “disobeyed the law,
soiled his own reputation, and undermined the integrity of the judi-
ciary.”3% As to why the crime was so heinous, Edwards further
stated that “[tlhe crime for which he was convicted, lying to a
grand jury in testimony under oath, is particularly serious because
a judge must bear the awesome responsibility of swearing wit-
nesses, judging credibility, and finding the truth in cases that come
before him.”40 There was only one answer—impeachment: “The
pattern of lies, concealment and deceit on the part of Judge Nixon
led the committee, by clear and convincing evidence, to the un-
avoidable conclusion that he must be impeached.” 4! On the Senate
floor, Edwards asked “[i]s a man who repeatedly lied fit to hold the
high office of Federal judge? I hope you agree that the answer is
obvious.” 42

James Sensenbrenner, ranking member of the Judiciary Commit-
tee’s subcommittee that held hearings on Judge Nixon, and a
House manager, also emphasized the damage done by Nixon’s per-

jury:

Our hearings have produced clear and convincing evidence
that Judge Nixon lied to the law enforcement authorities dur-
ing the investigation of the criminal case as well as to the Fed-
eral grand jury. . . . Judge Nixon thwarted the entire fact
finding process by defining the “truth, the whole truth, and
nothing but the truth” as only that which was convenient for
Judge Nixon to disclose at that particular time. 43

Representative Charles Schumer, a member of the Judiciary
Committee, reiterated that perjury was worthy of impeachment:
[This] is a case where some of the charges were dropped and

the only conviction was for perjury.

Perjury, of course, is a very difficult, difficuit thing to decide;
but as we looked and examined all of the records and in fact
found many things that were not in the record it became very
clear {o us that this impeachment was meritorious.

3 Heqrings Before the Senate Impeachment Trial Committee on the Articles of Impeachment
Against Judge Walter L. Nixon, Jr., a Judge of the United States District Court for the Southern
District of Mississippi, for High Crimes and Misdemeanors, 101st Cong., 1Ist Sess. 304
(1988 ) hereinafter cited as “Senate Nixon Hearings™.

40 135 Cong. Rec. 8816 (1989).

41135 Cong. Rec. 8817 (1989).

42 Proceedings of the United States Senate in th- Impeachment Trial of Walter L. Nixon, dJr.,
a Judge of the United States District Court for the Southern District of Mississippi, S. Doc. No.
101-22, 101st Cong,, 1st Sess. 367 (1989) hereinafter cited as “Proceedings of the United States
Senate”). Senator Herbert Kohl asked whether concealing information from a grand jury is the
same as perjury, Representative Edwards responded that “the managers firmly believe that if
you make an affirmative statement to a grand jury and purposely leave material facts out, that
would constitute perjury.” Id. at 418,

43135 Cong. Rec, 8820 (1989).
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My colleagues, in conclusion, impeachment is a grave issue.
In this case it is deserved. 44
Judge Nixon argued that the third article of impeachment should
be dismissed. This article stated that “Judge Nixon has raised sub-
stantial doubt as to his judicial integrity, undermined confidence in
the integrity and impartiality of the judiciary, betrayed the trust
of the people of the United States . . . and brought disrepute on
the Federal courts and the administration of justice by the federal
courts . . . .” It charged that he did this by making a total of 14
false statements to officials from the Department of Justice and the
Federal Bureau of Investigation and to a federal grand jury, all re-
garding the events surrounding the drug smuggling prosecution.
One of Judge Nixon's arguments against article III was that
“[t]hese allegations do not make out an impeachable offense
. . . 745 Judge Nixon's contention was that “an impeachable of-
fense may be only (i) a judge’s abuse of office or (ii) grave criminal
acts.” 46 Nixon stated that this was the intent of the framers of the
Constitution, who only intended impeachment to “protect the com-
munity from abuse of the public trust and misconduct in office” 47
and who believed that “‘[tlhe complete independence of the courts
of justice is peculiarly essential in a limited Constitution.’” 48
Nixon argued that article III of the impeachment resolution did
not allege either crimes or abuses of office, but instead focused on
his “general reputation and character.”4? The framers’ goal would
be thwarted by article III, which “alleges vague and subjective of-
fenses,” and “encompasses almost any act that the political major-
ity may fine offensive or distasteful, thereby exposing a judge to
impeachment for controversial acts or conduct.” 50 Under the stand-
ard of article III, a judge could be impeached for “issuing unpopu-
lar judicial decisions,” “smoking marijuana” as a youth, “driving
while intoxicated,” associating with “disreputable members of the
community,” “openly engaging in an extramarital affair,” or “at-
tending a meeting of the Communist Party.” %! Finally, “[w]hat evi-
dence or facts will a Senator examine to determine whether the
courts have been brought into disrepute . . . [o]r whether public
confidence has been undermined?’52
Judge Nixon complained that:
In recent impeachments . . . the House has become enam-
ored of the tactical device of charging the respondent with
being a generally bad person who has brought discredit on the

44135 Cong. Rec. 8822 (1989). )
8 Judge Nizon's Motion to Dismiss Impeachment Article 111 1 (June 23, 1989), reprinted in

Senate Nixon Hearings, supra note 39, at 121, The other arguments were that article III con-
tained allegations that were “redundant and multiplicitous” of allegations in other articles of
impeachment and that the article was 50 “complex and confusing” that it was both “unfair and
completely unworkable.” Judge Nixon's Motion to Dismiss Impeachment Article 1T at 1-2,

46 Memorandum in Support of Judge Nixon's Motion to Bi’smiss Impeachment Article 111 3
(hereinafter cited as “Memorandum in Support of Nixon Motion"™), reprinted in Senate Nixon
Hearings, supra note 39, at 123, 127. Judge Nixon thus disagrees with Judge Claiborne, statin
that “(I] do not argue that impeachment is . . . limited [to acts performed in an official capacity
and agree that private criminal offenses of a grave nature are also impeachable offenses.” Memo-
randum in Support of Nixon Motion at 7 n.3,

471d. at 7 (footnote omitted).

#8]d, at 11~12, quoting The Federalist No. 78, at 466 (Alexander Hamilton).

9 Memorandum in Support of Nixon Motion, supra note 46, at 15,

501d. at 3-4.

817d. at 18.

521d. at 17
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judiciary. . . . Judge Claiborne . . . [was] convicted on such
[a] “catch-all” article[]. . . . Both Judges Hastings and Nixon

now face similar catch-all articles. The Senate should no longer
allow such a blatantly unfair prosecutorial device. . . .53
The House of Representatives responded by arguing that article
III was “modeled on articles of impeachment from prior cases that
focus on the impact of a judge’s misconduct on the integrity of the
judiciary.” 54 Article III was “modeled upon ‘omnibus’ or ‘catch-all’
articles of impeachment presented by the House and voted on by
the Senate in every impeachment trial this century that resulted in
conviction. . . . Past ‘omnibus’ impeachment articles contain phra-
seology virtually identical to that alleged in Article III. . . 755
The House then pointed out that Judge Nixon had conceded that
criminal conduct constituted an impeachable offense and therefore
must agree that “the alleged concealment of information by com-
mitting perjury before a federal grand jury, a federal crime . . .
state[s] an impeachable offense.” 36
The House argued that it was not charging Judge Nixon with
just being a “bad person,” but with committing specific acts which
raised doubts about his integrity and that of the judicial system. 57

Specifically:
Giving false testimony under oath to a grand jury is a
crime. . . . Because truth is such an indispensable element of

our judicial system, with federal judges entrusted with the im-
portant task of assessing credibility and finding the truth in
cases that come before them, the notion of permitting a proven
liar to sit on the bench strikes at the heart of the integrity of
the judicial process.

It is difficult to imagine an act more subversive to the legal
process [than] lying from the witness stand. . . . If a judge’s
truthfulness cannot be guaranteed, if he sets less than the
highest standard for candor, how can ordinary citizens who ap-
pear in court be expected to abide by their testimonial oath? 58

The House asserted that “[t]he Framers would applaud both Judge
Nixon’s criminal prosecution and his removal from office.” 59

The Senate voted to deny Judge Nixon’s motion to dismiss the
third article of impeachment by a vote of 34 to 63.%° It had done
the same when Judge Hastings made a similar motion as to an om-
nibus article. 61

The Senate did vote in the end to find Judge Nixon not guilty
as charged in article III.62 A possible explanation for this vote is
provided by Senator Herbert Kohl, who found Judge Nixon guilty

83]1d. at 14.
54{Jnited States House of Representatives, The House of Representatives' Respohse to Judge

Nixon’s Motion to Dismiss Ir%)eachment Article I1I 5 (hereinafter cited as “Response to Nixon
Motion™), reprinted in Senate Nixon Hearings, supra note 39, at 261, 265.

58 Response to Nixon Motion, supra note 54, at 8 (emphasis in original).

86 Id. at 5-6.

37 1d, at 6-7. i

s8United States House of Representatives, The House of Representatives’ Brief in Support of
the Articles of Impeachment 58-59, reprinted in Proceedings of the United States Senate, supra
note 42, at 28, 88-89,

38 Response to Nixon Motion, supra note 54, at 8.

80 Proceedings of the United States Senate, supra note 42, at 431.

81135 Cong. Rec. 4533 (1989). See footnotes 124-25 and accompanying text.

62 Proceedings of the United States Senate, supra note 42, at 436.
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as charged in articles I and II but found him not guilty on article

Article III is phrased in the disjunctive. It says that Judge
Nixon concealed his conversations through “one or more” of 14
false statements. This wording presents a variety of problems.
First of all, it means that Judge Nixon can be convicted even
if two thirds of the Senate does not agree on which of his par-
ticular statements were false. . . .

The House is telling us that it’s OK to convict Judge Nixon
on article III even if we have different visions of what he did
wrong. But that’s not fair to Judge Nixon, to the Senate, or to
the American people. . . .

Article III reminds me of the kind [of] menu that some Chi-
nese restaurants use. We are asked to choose a combination of
selections from column “A” and from column “B.” This com-
plicates our deliberations and puts a tremendous burden on
the accused.

I realize that we have used omnibus articles before. But they
did not contain the word “OR,” and they did not allege 14
crimes. In the Claiborne case, for example, the omnibus article
accused him of just two crimes—falsifying tax returns in 1979
and 1980.

But my basic objection is more fundamental: the prosecution
should not be allowed to use a shotgun or blunderbuss. We
should send a message to the House: “Please do not bunch up
your allegations. From here on out, charge each act of wrong-
doing in a separate count. Follow the example of prosecutors
in court.” . . . [E]ven if article III is technically permissible
under the Constitution, Congress can do better. 53

In any event, the Senate voted to convict Judge Nixon on two ar-
ticles of impeachment, both founded upon his making false state-
ments to a grand jury. The body seems to have agreed with the
House of Representatives as to the seriousness of such perjury.

C. THE IMPEACHMENT OF JUDGE HASTINGS ¢4

U.S. District Court Judge Alcee L. Hastings was impeached in
1989. He had been acquitted of charges that he and a friend had
conspired to solicit a $150,000 bribe from defendants in a rack-
eteering and embezzlement case heard by Judge Hastings in ex-
change for lenient sentencing. However, in a separate trial, a jury
convicted his alleged co-conspirator on these charges, and it was al-
leged that Judge Hastings won acquittal by committing perjury on
the witness stand. Judge Hastings' involvement in the bribery
scheme and his perjury in his criminal trial formed the basis of the
eight articles of impeachment on which he was convicted.

As with the other judges, the reaction of Congress was harsh.
John Conyers, who was chairman of the Subcommittee on Criminal
Justice (which held the investigatory hearings into Judge Hastings’
conduct) and a House manager, stated that the judge was “the ar-
chitect of his own undoeing” and that ‘{wle did not wage thle] civil
rights struggle merely to replace one form of judicial corruption for

831d. at 449-50.
84See Appendix 1 for sources and a description of the articles of impeachment and the pro-

ceedings against Judge Hastings.



24749

14

another.” 65 George Gekas, ranking member of the Subcommittee
and a House manager, said that “ %is look that we have just given
inionzlge conduct of Alcee Hastings makes one sick in the stom-
ach,

Hamilton Fish, ranking member of the Judiciary Committee and
a House manager, stated that “Judge Hastings . . . sought to sell
his judicial office for private gain—and later perverted the legal
process by testifying falsely. Such conduct cannot be tolerated in a
lpublgt(:‘_iofﬁcial responsible for dispensing equal justice under the

aw,"6

The House of Representatives’ position before the Senate was
that “leJach and every one of the fourteen instances of false testi-
mony charged in the Articles of Impeachment justifies Judge
Hastings’ removal from the Federal bench.” 68 Further, “[flew ac-
tions are more subversive of the legal process than lying on the
stand. A judge who has sought to mislead persons engaged in any
aspect of the legal process is unfit to remain on the bench.” 69

Judge Hastings was found guilty by the Senate on seven of the
12 articles involving false testimony and on the article stating that
he was a participant in the bribery conspiracy. It is clear from his
impeachment that perjury is an impeachable offense.

The Senate found Judge Hastings not guilty on the last article
of impeachment, which charged that through his actions, he under-
mined “confidence in the integrity and impartiality of the judiciary
and betrayled] the trust of the people of the United States, thereby
bringing disrepute on the Federal courts and the administration of
justice by the Federal courts.” The Senate had earlier, though, re-
fused to dismiss this article.

IMPEACHMENT PROCEEDINGS AGAINST PRESIDENT
NIXON?©

President Richard Nixon resigned in 1974 after the Judiciary
Committee had approved three articles of impeachment against
him. The articles generally revolved around the 1972 burglary at
the Washington, D.C., headquarters of the Democratic National
Committee and the president’s role in the ensuing cover-up of the
break-in.

The Committee characterized the first article as charging that:

President Nixon, using the power of his high office, engaged,
personally and through his subordinates and agents, in a
course of conduct or plan designed to delay, impede, and ob-
struct the investigation of the unlawful entry into the head-
quarters of the Democratic National Committee in Washington,
D.C., for the purpose of securing political intelligence; to cover

85134 Cong. Rec. 20,214 (1988).

68134 Cong. Rec. 20,215 (1988),

67134 Cong. Rec. 20,217 (1988).

64 {Jnited States House of Representatives, Revised Pretrial Statement of the House of Rep-
resentatives 3 (July 7, 1989), reprinted in Hearings Before the Senate Impeachment Trial Com-
mittee on the Articles of Impeachment Against Jm’f#e Alcee L. Hastings, a Judge of the United
States District Court for the Southern District of Florida, for High Crimes and Misdemeanors,
101st Cong., 1st Sess. 941, 943 (1989). This might be considered erbole in that it only takes
conviction on one article of impeachment to remove a federal official from office.

89 Reyised Pretrial Statement of the House of Representatives, supra note 68, at 17.

708ee Appendix 1 for sources and a description of the articles of impeachment articles and

the proceedings against President Nixon.
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up, conceal and protect those responsible; and to conceal the
existence and scope of other unlawful covert activities, 7!

The Committee believed that this course of conduct by President
Nixon required “perjury, destruction of evidence, obstruction of jus-
tice, all crimes. But, most important, it required deliberate, con-
trived, and continuing deception of the American people.”72 The
Committee went on to say that:

[His] actions resulted in manifest injury to the confidence of
the nation and great prejudice to the cause of law and justice,
and was subversive of constitutional government. His actions
were contrary to his trust as President and unmindful of the
solemn duties of his high office. It was this serious violation of
Richard M. Nixon's constitutional obligations as President, and
not the fact that violations of Federal criminal statutes oc-
curred, that lies at the heart of Article 1.73

The Committee characterized the second article as charging that:

President Nixon, using the power of the office of President
of the United States, repeatedly engaged in conduct which vio-
lated the constitutional rights of citizens; which impaired the
due and proper administration of justice and the conduct of
lawful inquiries, or which contravened the laws governing
agencies of the executive branch and the purposes of these
agencies. 74

As to this article, the Committee believed that:

{1}t is the duty of the President not merely to live by the law
but to see that law faithfully applied. Richard M. Nixon has re-
peatedly and willfully failed to perform that duty. He has
failed to perform it by authorizing and directing actions that
violated or disregarded the rights of citizens and that cor-
rupted and attempted to corrupt the lawful functioning of exec-
utive agencies. He has failed to perform it by condoning and
ratifying, rather than acting to stop, actions by his subordi-
nates that interfered with lawful investigations and impeded
the enforcement of the laws,

The conduct of Richard M. Nixon has constituted a repeated
and continuing abuse of the powers of the Presidency. . . .
This abuse of the powers of the President was carried out by
Richard M. Nixon . . . for his own political advantage, not for
any legitimate governmental purpose and without due consid-
eration for the national good. 78

The Committee characterized the third article as charging that
President Nixon failed “without lawful cause or excuse and in will-
ful disobedience of the subpoenas of the House, to produce papers
and things that the Committee had subpoenaed in the course of its
impeachment inquiry . . . .”76

he Committee believed that:

[In refusing to comply with limited, narrowly drawn subpoe-
nas . . . the President interfered with the exercise of the

71 Impeachment of Richard M. Nixon, President of the United States, H.R. Rep. No. 93-1305,
93rd Cong., 2d Sess. 10 (1974)hereinafter cited as *Impeachment of Richard M. Nixon”).

721d. at 136,

8 ]d.

741d. at 10.

781d. at 180.

7614, at 10-11.
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House’s function as the “Grand Inquest of the Nation.” Unless
the defiance of the Committee’s subpoenas under these cir-
cumstances is considered grounds for impeachment, it is dif-
ficult to conceive of any President acknowledging that he is
obliged to supply the relevant evidence necessary for Congress
to exercise its consticutional responsibility in an impeachment
proceeding. 77

The impeachment proceedings against President Nixon have be-
come the most famous, or infamous, in the history of the republic.
Unfortunately, it is impossible to know how the House of Rep-
resentatives and the Senate would have viewed the articles of im-
peachment.

However, it can be said that the first article emphasized the ob-
struction of justice by President Nixon and the second article em-
phasized his abuse of power. The first article charged that Presi-
dent Nixon tried to delay, impede, and obstruct the investigation
of the break-in at the Democratic National Committee by engaging
in activities such as making false and misleading statements to the
public and to governmental investigators, counseling witnesses to
give false or misleading statements to such investigators and in ju-
dicial and congressional proceedings, withholding evidence and in-
formation from such investigators, approving surreptitious pay-
ments to witnesses to obtain their silence or influence their testi-
mony, and interfering in the conduct of federal investigations.

The second article charged that President Nixon violated the con-
stitutional rights of citizens, impaired the administration of justice
and contravened the laws governing executive agencies by engag-
ing in activities such as trying to obtain data on persens from the
Internal Revenue Service and causing the agency to engage in im-
proper audits, using executive branch personnel to conduct im-
proper investigations, keeping a secrei investigative unit in his of-
fice, failing to act when he knew or Lad reason to know that subor-
dinates were trying to impede governmental investigations, and
interfering with agencies of the ewecutive branch.

CONCLUSION

Our nation’s recent experience with impeachments under the
United States Constitution provides a number of clear guiding
principles for those who must conduct future impeachment inquir-
les, draft future articles of impeachment, and vote on those articles:

o PFirst, in most instances of impeachment since 1974, making
false and misleading statements under oath has been the most
common compelling basis for impeachment—whether it is be-
fore a jury, a grand jury, or on a tax return.

o Second, the constitutional standard for impeachable offenses
is the same for federal judges as it is for presidents and all
other civil officers.

¢ Third, impeachable offenses can involve both personal and
professional misconduct.

71d. at 2138,
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» Fourth, impeachable offenses do not have to be federal or
state crimes. 78
The research conducted by the staff in 1974, and this update, are
meant to provide guidance and background to members as they
prepare to undertake this constitutional responsibility of determin-
ing whether or not any acts allegedly committed by the president
rise to the level of an impeachable offense. Impeachment is a
unique and distinct procedure established by the Constitution.
Each member must deci’ e for himself or herself, after the conclu-
sion of the fact-finding process and in the light of historical prece-
dents, based on his or her own judgment and conscience, whether
the proven acts constitute a High Crime or Misdemeanor.

78 This was also the conclusion of the 1974 Staff Report. See 1974 Staff Report, supra note
2, at 22-25.
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APPENDIXES

APPENDIX 1
RECENT AMERICAN IMPEACHMENT PROCEEDINGS

1. PRESIDENT RICHARD NIXON

A. PROCEEDINGS IN THE HOUSE

Various resolutions to impeach President Nixon were introduced
and referred to the Judiciary Committee.”® The House adopted
H.Res. 702 on November 15, 1973, which provided additional funds
for the Committee for purposes of considering the resolutions. 8¢ On
February 6, 1974, the House adopted H.Res. 803, a resolution that
authorized the Committee to investigate whether grounds existed
to impeach President Nixon.8! From May 9, 1974, until July 17,
1974, the impeachment inquiry staff made presentations to the
Committee of the results of their investigation and the Committee
heard witnesses. 82 '

Beginning on July 24, 1974, the Committee considered a resolu-
tion containing two articles of impeachment, and on July 27, 1974,
the Committee agreed to an amended version of the first article by
a vote of 27 to 11.8% On July 29, 1974, the Committee approved an
amended version of the second article by a vote of 28 to 10.8¢ On
July 30, 1974, an additional article (regarding the president’s fail-
ure to produce items demanded by congressional subpoenas) was
offered and was adopted by a vote of 21 to 17.85

Also on July 30, the Committee considered and rejected (by votes
of 12-26) two additional articles. The first charged that President
Nixon authorized and concealed from Congress the bombing of
Cambodia in derogation of the powers of Congress. The second
charged the president with filing false income tax returns for the
years 1969-72 and having received unlawful emoluments in the
form of government expenditures at properties at San Clemente,
California, and Key Biscayne, Florida.8¢

President Nixon resigned on August 9, 1974.87 The Judiciary
Committee report, which recommended that the House impeach
President Nixon and which adopted articles of impeachment, was

79 Impeachment of Richard M. Nixon, supra note 71, at 8.
BOId,

8t]d

821d. at 9.

83]d. at 10.

8471,

8514,

86Jd, at 11.

813 Deschler’s Precedents of the United States House of Representatives, H. Doc. No. 94-661,
94th Cong., 2d Sess., Ch. 14, §15.13, 638 (1974). .

(19
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accepted by the House through the passagew;)f' H.Res. 1333 on Au-
gust 20, 1974.88 No further proceedings occurred.

B. ARTICLES OF IMPEACHMENT 89

Article | charged that President Nixon had violated his constitu-
tional duty to faithfully execute his office, preserve, protect, and de-
fend the Constitution, and take care that the laws be faithfully exe-
cuted by interfering with the investigation of events relating to the
June 17, 1972, unlawful entry at the Washington, D.C., head-
quarters of the Democratic National Committee for the purpose of
securing political intelligence. Using the powers of his office, the
president “engaged personally and through his subordinates and
agents, in a course of conduct or plan designed to delay, impede,
and obstruct the investigation of such unlawful entry; to cover up,
conceal and protect those responsible; and to conceal the existence
and scope of other unlawful covert activities,”

Implementation of the course of conduct included (1) making or
causing to be made false or misleading statements to investigative
officers and employees of the United States, (2) withholding rel-
evant and material evidence or information from such persons, (3)
approving, condoning, acquiescing in, and counseling witnesses
with respect to the giving of false or misleading statements to such
persons as well as in judicial and congressional proceedings, (4)
interfering or endeavoring to interfere with the conduct of inves-
tigations by the Department of Justice, the Federal Bureau of In-
vestigation, the Office of Watergate Special Prosecution Force and
congressional committees, (5) approving, condoning, and acquiesc-
ing in surreptitious payments for the purpose of obtaining the si-
lence of or influencing the testimony of witnesses, potential wit-
nesses or participants in the unlawful entry or other illegal activi-
ties, (6) endeavoring to misuse the Central Intelligence Agency, (7)
disseminating information received from the Department of Justice
to subjects of investigations, (8) making false or misleading public
statements for the purpose of deceiving the people of the United
States into believing that a thorough investigation of “Watergate”
had taken place, and (9) endeavoring to cause prospective defend-
ants and persons convicted to expect favored treatment or rewards
in return for silence or false testimony. President Nixon “acted in
a manner contrary to his trust as President and subversive of con-
stitutional government, to the great prejudice of the cause of law
and justice and to the manifest injury of the people of the United
States.”

Article Il charged that the President had violated Lis constitutional
duty to faithfully execute his office, preserve, protect, and defend
the Constitution, and take care that the laws be faithfully executed
by “repeatedly engagling] in conduct violating the constitutional
rights of citizens, impairing the due and proper administration of
justice and the conduct of lawful inquiries, or contravening the
laws governing agencies of the executive branch and the purposes

of these agencies.”

88]d, at 642.
8 Impeachment of Richard M. Nixon, supra note 71, at 1-4.
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The president did such by (1) personally and through subordi-
nates trying to obtain for purposes not authorized by law confiden-
tial information maintained by the Internal Revenue Service and
causing the IRS to engage in improper tax audits and investiga-
tions, (2) misusing the FBI, the Secret Service and other executive

ersonnel by directing them to conduct improper electronic surveil-
ance and other investigations and permitting the improper use of
information so obtainef, (3) authorizing the maintenance of a se-
cret investigative unit within the office of the president, partially
financed with campaign contributions, which unlawfully utilized re-
sources of the CIA and engaged in covert and unlawful activities
and attempted to prejudice the constitutional right of an accused
individual to a fair trial, (4) failing to act when he knew or had
reason to know that subordinates were trying to impede and frus-
trate inquiries by governmental entities into the break-in at the
Democratic National Committee and the cover-up and other mat-
ters, and (5) knowingly misusing the executive power by interfering
with agencies of the executive %ranch, including the ¥BI, the De-
paitment of Justice, and the CIA, in violation of his duty to take
care that the laws be faithfully executed. He acted “in a manner
contrary to his trust as President and subversive of constitutional
government, to the great prejudice of the cause of law and justice
and to the manifest injury of the people of the United States.”

Article Il charged that the president had violated his constitu-
tional duty to faithfully execute his office, preserve, protect, and de-
fend the Constitution, and take care that the laws be faithfully exe-
cuted by, without lawful cause or excuse, failing to produce items
relating to “Watergate” as directed by subpoenas issued by the Ju-
diciary Committee and willfully disobeying such subpoenas. Presi-
dent Nixon had thus interposed the powers of the presidency
against the lawful subpoenas of the House of Representatives, “as-
suming to himself functions and judgments necessary to the exer-
cise of the sole power of impeachment vested by the Constitution
in the House. . . .” He acted “in a manner contrary to his trust as
President and subversive of constitutional government, to the great
prejudice of the cause of law and justice, and to the manifest injury
of the people of the United States.”

C. PROCEEDINGS IN THE SENATE
None.
2, DISTRICT JUDGE HARRY CLAIBORNE

A. PROCEEDINGS IN THE HOUSE

Harry E. Claiborne was a judge of the United States District
Court for the District of Nevada. A resolution to impeach him,
H.Res. 461, was introduced June 3, 1986, and referred to the Judi-
ciary Committee.®® An investigatory hearing into the conduct of
Judge Claiborne was held on June 19, 1986, by the Subcommittee
on Courts, Civil Liberties and the Administration of Justice.?! On
June 24, 1988, the Subcommittee amended H.Res. 461 and passed
it by a 15 to 0 vote; on June 26, 1986, the full Committee amended

90 Impeachment of Judge Harry E. Claiborne, H.R. Rep. 99688, 99th Cong., 2d Sess. 1 {1986).
81]d. at 4.
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the resolution and ordered it favorably reported to the House by a
vote of 35 to 0.92 On June 30, 1986, the Judicial Conference of the
United States notified the House that it had made its own deter-
mination that Judge Claiborne’s conduct in violating section
7206(1) of the Internal Revenue Code could constitute grounds for
impeachment under Article I of the Constitution.?3 On July 22,
1986, the House agreed to H.Res. 461 by a vote of 406 to 0.94

B. ARTICLES OF IMPEACHMENT %5

Article | charged that, while serving as a federal judge, Judge Clai-
borne had filed an income tax return for 1979, knowing that it sub-
stantially understated his income. The return, filed with the Inter-
nal Revenue Service, was verified by a written declaration that it
was made under penalty of perjury. A jury found beyond a reason-
able doubt that Judge Claiborne had failed to report substantial in-
come in violation of federal law.

Article H charged that, while serving as a federal judge, Judge
Claiborne had filed an income tax return for 1980, knowing that
it substantially understated his income. The return, filed with the
Internal Revenue Service, was verified by a written declaration
that it was made under penalty of perjury. A jury found beyond a
reasonable doubt that Judge Claiborne had failed to report suhb-
stantial income in violation of federal law,

Article Hl charged that, while serving as a federal judge, Judge
Claiborne had been found guilty of making and subscribing false
income tax returns for 1979 and 1980 in violation of federal law
and was sentenced to two years imprisonment (with the terms of
imprisonment to be served concurrently) and a fine of $5000 for
each violation.

Article IV charged that Judge Claiborne was “required to dischasge
and perform all the duties incumbent on him and to uphold and
obey the Constitution and laws of the United States” and was “re-
quired to uphold the integrity of the judiciary and to perform the
duties of his office impartially.” The article concluded that by will-
fully and knowingly falsifying his income on his tax returns, he
had “betrayed the trust of the people of the United States and re-
duced confidence in the integrity and impartiality of the judiciary,.
thereby bringing disrepute on the Federal courts and the adminis-

tration of justice by the courts.”
C. PROCEEDINGS IN THE SENATE

Pursuant to S.Res. 481 and rule XI of the Rules of Procedure and
Practice in the Senate When Sitting on Impeachment Trials, a com-
mittee of twelve Senators received evidence and heard testimony
relating to the articles of impeachment and then provided the tran-
scripts of the proceedings to the Senate.?® Rule XI does not allow
the trial committee to make recommendations to the Senate as to

821d. at 6-1. i
93132 Cong. Rec. H4712 (daily ed. July 22, 1986). Forwarding a determination that a judge’s

impeachment might be warranted is the severest disciplinary action against a judge that the
Judicial Conference can take under the Judicial Councils Reform and Judicial Conduct and Dis-
ability Act of 1980. See 28 U.5.C. §372(cX8)ta) (1994).

94132 Cong. Rec. H4721 (daily ed. July 22, 1986),

95132 Cong. Rec. 815,760-61 (daily ed. Oct. 9, 1986}

9¢ 132 Cong. Rec. 811,673 (daily ed. Aug. 14, 1986).
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how Senators should vote on articles of impeachment.?” The Senate
found Judge Claiborne guilty as charged in article I by a vote of
87 to 10 (with one “present”) and guilty as charged in article II by
a vote of 90 to 7 (with one “present”).8 He was found not guilty
on article III by vote of 46 (guilty) to 17 (not guilty) with 35
“present”—a two-thirds majority of Senators present being required
for conviction on an article of impeachment.?% Judge Claiborne was
convicted of the charge in article IV by vote of 89 to 8 (with one

“present”), 100
3. DISTRICT JUDGE WALTER NIXON

A. PROCEEDINGS IN THE HOUSE

Walter L. Nixon, Jr., was a judge of the United States District
Court for the Southern District of Mississippi. A federal jury con-
victed Judge Nixon of two counts of perjury on February 9, 1986
(acquitting him of an illegal gratuity count), and he was sentenced
to five years imprisonment on each count, the terms to run concur-
rently.101 Subsequent to the exhaustion of his appellate rights, on
March 15, 1988, the Judicial Conference transmitted to the House
of Representatives a determination that Judge Nixon’s impeach-
ment might be warranted.192 On March 17, 1988, H.Res. 407, a bill
impeaching Judge Nixon, was introduced and referred to the Judi-
ciary Committee, which in turn referred it to the Subcommittee on
Civil and Constitutional Rights.103 The Subcommittee’s investiga-
tion, including hearings, proceeded to the end of the 100th Con-
gress. 104 H.Res. 87, impeaching Judge Nixon, was introduced on
February 22, 1989, and also referred to the Subcommittee on Civil
and Constitutional Rights.105 On March 21, 1989, the Subcommit-
tee amended the resolution and voted 8 to 0 to favorably report it
to the full Judiciary Committee, which, on April 25, 1989, voted 34
to 0 to report the resolution favorably to the House floor.196 On
May 10, 1989, the House passed H.Res. 87 by vote of 417 to 0,107

B. ARTICLES OF IMPEACHMENT 108

Article | charged that in testimony before a grand jury investigat-
ing his business relationship with an individual and a state pros-
ecutor’s handling of a drug smuggling prosecution of that individ-
ual’s son, Judge Nixon knowingly made a false or misleading state-

970n the Impeachment of Harry E. Claiborne, 8. Rep. No. 99-511, 99th Cong., 2d Sess. 1
(19886).

#8132 Cong. Rec. S15,760-61 (daily ed. Oct. 9, 1986).

%0132 Cong. Rec. 515,761 (daily ed. Oct. 9, 1986). See U.S. Const. art. I, §3, ¢l 6,

The reason for the Senate’s vote on this article might have been that many Senators were
concerned that in voting in favor of the article, they wouldn't be making their own finding of
guilt, but would be accepting as dispositive the jury verdict. See 132 Cong. Rec. S15,763 (daily
ed. Oct. 9, 1986)statement of Senator Bingaman) & 132 Cong. Rec. $15,767 (daily ed. Oct. 9,
1986)statement of Senator Specter). .

100 132 Cong. Rec. 515,762 (daily ed. Oct. 9, 1986).

WY Impeachment of Walter L. Nixon, Jr., H.R. Rep..No. 101-36, 101st Cong., 1st Sess. 12
(1989),

10214, at 13,

10874

1041, at 14-15.

06 1d, at 15.

10614, at 15-16.

107135 Cong. Rec. 8823 (1989).

108 Proceedings of the United States Senate, supra note 42, at 432-35.



24759

24

ment in violation of his oath to tell the truth to the effect that he
never discussed the grosecution with the state prosecutor.

Article Il charged that in testimony before the same grand jury,
Judge Nixon knowingly made a false or misleading statement in
violation of his oath to tell the truth to the effect that he never in-
fluenced anyone with respect to the drug smuggling case.

Article Nl charged that by virtue of his office, Judge Nixon had
“raised substantial doubt as to his judicial integrity, undermined
confidence in the integrity and impartiality of the judiciary, be-
trayed the trust of the people of the United States, disobeyed the
laws of the United States and brought disrepute on the Federal
courts and the administration of justice by the Federal
courts. . . ." It was charged that after entering into an oil and gas
investment with an individual, Judge Nixon had conversations
with a state prosecutor and others relative to a pending criminal
proceedings in state court in which the individual’s son was facing
drug conspiracy charges. Judge Nixon was charged with concealing
those conversations through a series of false or misleading state-
ments knowingly made to an attorney from the Department of Jus-
tice and a special agent of the FBI. He was also charged with con-
cealing those conversations by knowingly making a series of false
or misleading statements to a federal grand jury during testimony

under oath.
C. PROCEEDINGS IN THE SENATE

On May 11, 1989, the Senate passed S.Res. 128.199 The resolu-
tion, in conjunction with rule XI of the Rules of Procedure and
Practice in the Senate When Sitting on Impeachment Trials, pro-
vided that a committee of twelve Senators would receive evidence
and hear testimony relating to the articles of impeachment against
Judge Nixon and provide the transcripts of its proceedings to the
Senate. The committee carried out its duties and transmitted a
record of its proceedings to the Senate on October 16, 1989.110 On
November 3, 1989, the Senate first rejected Judge Nixon’s motion
for a trial by the full Senate by vote of 7 to 90.111 It also rejected
his motion to dismiss impeachment article III by vote of 34 to
63.112 He was then found guilty on article I by vote of 89 to 8 and
on article II by vote of 78 to 19, and not guilty on article III by
a vote of 57 (guilty) to 40.133

D. MISCELLANEOUS

Judge Nixon’s claim that the Senate had not properly tried him
under the impeachment clause of the Constitution was rejected by
the Supreme Court in Nixon v. United States 114 as non-justiciable,
involving a political question that should be left to the Senate to
decide. He had alleged that Senate rule XI, which allowed a com-
mittee of Senators to hear evidence and report to the full Senate
regarding articles of impeachment, violated article I, section 3,

109 135 Cong. Rec. 8989 (1989).

110 Proceedings of the United States Senate, supra note 42, at 363.
11 at 430,

nzyd, at 431,

1314 at 432-36.

114505 U.S. 224 (1993).
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clause 6 of the Constitution, which provides that the “Senate shall
have the sole Power to try all Impeachments.”

4. DISTRICT JUDGE ALCEE HASTINGS

A. PROCEEDINGS IN THE HOUSE

Alcee L. Hastings was a judge of the United States District Court
for the Southern District of Florida. On February 4, 1983, a federal
jury acquitted Judge Hastings of charges that he and a friend had
conspired to solicit a bribe from defendants in a criminal case
heard by Judge Hastings (while in a separate trial, a jury had con-
victed his alleged co-conspirator on these charges).11% On March 17,
1987, the Chief Justice of the United States, acting on behalf of the
Judicial Conference, transmitted a determination to the House of
Representatives stating that Judge Hastings had engaged in con-
duct that might constitute one or more grounds for impeach-
ment.!16 The Subcommittee on Criminal Justice investigated the
matter and held numerous hearings.1!? It was learned that Judge
Hastings had allegedly improperly disclosed confidential informa-
tion that he had received while supervising a wiretap.11® On July
7, 1988, the Subcommittee unanimously voted to adopt articles of
impeachment that were introduced as H.Res. 499; on July 26, 1988,
the Committee voted to adopt the resolution, as amended, by a vote
of 32 to 1 (two of the 17 articles were adopted by voice vote).!!® On
August 3, 1988, the resolution was passed by the House by a vote
of 413 to 3 with 4 members answering “present.” 120

B. ARTICLES OF IMPEACHMENT 21

Article | charged that in 1981, Judge Hastings and a friend en-
gaged in a conspiracy to obtain $150,000 from defendants in a
racketeering and embezzlement case tried before Judge Hastings in
return for sentences which would not require incarceration,

Article 1l charged that during the course of his defense while on
trial for the conspiracy, Judge Hastings made a false statement
under oath intending to mislead the trier of fact regarding whether
he had entered into an agreement to seek the $150,000 bribe.

Article I charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had agreed to modify the
sentences of the defendants in the racketeering and embezzlement
case in return for the bribe.

Article IV charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had agreed in connection
with the bribe to return property of the defendants in the rack-
eteering and embezzlement case that he had previously ordered

forfeited.

118 Impeachment of Alcee L. Hastings, HR. Rep. No. 100-810, 100th Cong., 2d Sess. at 8

(1988).
181d at 7.
117 1. at 10.
18] at 9,
nerd gt 12-13.
120 134 Cong. Rec. 20,221 (1988).
121134 Cong. Rec. 20,206-07 (1988).
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Article V charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had appeared at a hotel to
demonstrate his participation in the bribery scheme.

Article VI charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he expected his co-conspirator
to show up at his hotel room one day.

Article Vil charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he instructed his %aw clerk to
prepare an order returning property to the defendants in the rack-
eteering and embezzlement case in furtherance of the bribery
scheme.

Article VHI charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether a telephone conversation with
his co-conspirator was made in furtherance of the bribery scheme.

Article X charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether certain letters were fabricated
in an effort to hide the bribery scheme.

Article X charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had actually spoken to a cer-
tain individual during a phone call that was being offered as excul-
patory evidence.

Article XI charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had actually spoken to a cer-
tain individual during a phone call that was being offered as excul-
patory evidence.

Article Xl charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had actually spoken to a cer-
tain individual during a phone call that was being offered as excul-
patory evidence.

Article Xill charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he could actually reach a certain
individual at a certain phone number.

Article XIV charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding whether he had actually made two phone
calls that were being offered as exculpatory evidence.

Article XV charged that during the course of his defense, Judge
Hastings made a false statement under oath intending to mislead
the trier of fact regarding his motive in taking an airline trip after
his co-conspirator had been arrested.

Article XVl charged that while acting as supervising judge of a fed-
eral wiretap, Judge Hastings revealed to certain individuals highly
confidential information disclosed by the wiretap. The disclosure
thwarted, and ultimately led to the termination of, an investigation

by federal law enforcement agents.
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Article XVIl charged that through his actions, Judge Hastings un-
dermined “confidence in the integrity and impartiality of the judici-
ary and betray[ed] the trust of the people of the United States,
thereby bringing disrepute on the Federal courts and the adminis-
tration of justice by the Federal courts.”

C. PROCEEDINGS IN THE SENATE

On September 30, 1988, the Senate passed S.Res. 480 to carry
the impeachment proceedings against Judge Hastings over to the
101st Congress.”122 On March 16, 1989, the Senate agreed to
S.Res. 38,122 The resolution, in conjunction with rule XI of the
Rules of Procedure and Practice in the Senate When Sitting on Im-
peachment Trials, provided that a committee of twelve Senators
would receive evidence and hear testimony relating to the articles
of impeachment and provide transcripts of its proceedings to the
Senate. The same day, the Senate dismissed two motions of Judge
Hastings, the first seeking the dismissal of articles of impeachment
I-XV based upon his prior acquittal and the ensuing lapse of time,
and the second seeking the dismissal of article XVII for its failure
to state an impeachable offense.124 The first motion lost by a vote
of 1 to 92 and the second motion lost by a vote of 0 to 93.125

The trial committee sent a record of its proceedings to the Senate
on QOctober 2, 1989.126 On October 20, 1989, the Senate found
Judge Hastings to be: guilty on article I by a vote of 69 to 26; guilty
on article II by a vote of 68 to 27; guilty on article III by a vote
of 69 to 26; guilty on article IV by a vote of 67 to 28; guilty on arti-
cle V by a vote of 67 to 28; not guilty on article VI by a vote of
48 (guilty) to 47; guilty on article VII by a vote of 69 to 26; guilty
on article VIII by a vote of 68 to 27; guilty on article IX by a vote
of 70 to 25; not guilty on article XVI by a vote of 0 to 95; and not
guilty on article XVII by a vote of 60 (guilty) to 35.127 The Senate
did not vote on articles X through XV.

D. MISCELLANEQUS

Judge Hastings (with Judge Walter Nixon as intervening plain-
tiff) brought suit to stop the impeachment proceedings alleging that
the Senate’s use of a trial committee violated article I, section 3,
clause 6 of the Constitution and thus denied him due process.128
The court found the complaint to be a non-justiciable political ques-
tion.}2? Subsequent to his removal from office, Judge Hastings
brought suit challenging his impeachment on similar grounds.
While Hastings initially prevailed, his victory did not survive the
Supreme Court’s decision in Nixon v. United States, 130

122 134 Cong. Rec. 26,867-68 (1988).
128 135 Cong. Rec. 4533 (1989).

124 1135 Cong. Rec. 4532-33 (1989).
125

126 135 Cong. Rec. 22,639 (1989).

327 135 Cong. Rec. 25,330--35 (1989).

128 Hastings v. United States Senate, 716 F. Supp. 38 (D.D.C. 1983},

12914, at 40. The court also rejected other claims of Judge Hastings, including that his fifth
amendment right against double jeopardy was being viclated because he was being impeached
after having been acquitted in a criminal trial, and that he was being denied the effective assist.
ance of counsel because the Senate would not pay his attorney’s fees. Id. at 41-42.

130 Hagtings v. United States, 802 F. Supp. 480 (D.D.C. 1992), vacated and remanded, 988
F.2d 1280 (D.C. Cir, 1993), dismissed 837 F. Supp. 3 (D.D.C. 1993).

51-740 98.2



24763

28

APPENDIX 2

Constitutional Grounds for Presidential Impeachment, report
written in 1974 by the impeachment inquiry staff of the House
Committee on the Judiciary.
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Foreword

I am pleased to make available a staff report regarding the constitu-
tional grounds for Kresidengml impeachment prepared for the use of
the Committee on the Judiciary by the legal staff of its impeachment
inquiry.

?t is understood that the views and conclusions contained in the
report are staff views and do not necessarily reflect those of the com-

mittee or any of its members.
Ex =)

Perer W. Ropvo, Jr.
Fesruary 22, 1974.

{I1X)
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I. Introduction

,The Constitution deals with the subject of impeachment and con-
glcttx.on zt, six places. The scope of the power ig set out in Article II,
ection 4 ' :

The President, Vice President and all civil Officers of the
United States, shall be removed from Office on Impeachment
for, and Conviction of, Treason, Bribery, or other high
Crimes and Misdemeanors, S

Other provisions deal with procedures and consequences. Article I,
Section 2 states: S .
- The House of Representatives .-, . shall have the sole Power
.of Impeachment., Co . : A
Similarly, Article I, Section 3, describes the Senate’s role:
“The Senate shall have the sole Power to try all Impeach-
ments. When sitting for that Purpose, they shall be on Oath -
" or Affirmation. When the President of the United States is
tried, the Chief Justice shall preside: And no Person shall
be convicted without the Concurrence of two thirds of the
Members present. o Co
_ The same section limits the consequences of judgment in cases of
impeachment: o

Judgment in Cases of Impeachment shall not extend fur-
ther than to removal from Office, and disqualification to hold
and enjoy any Office of honor, Trust or Profit under the
United States: but the Party convicted shall nevertheless be
liable and subject to Indictment, Trial, Judgment and Pun- -
ishment, according to Law. : ‘

Of lesser significance, although mentioning the subject, are: Arti-
cle 11, Section 2:
The President . . . shall have Power to grant Reprieves and
Pardons for Offences against the United States, except in
- Cases of Impeachment.

Article ITI, Section 2: _

The Trial of all Crimes, except in Cases of Impeachment,
shall be by Jury.... ‘

Before November 15, 1973 a number of Resolutions calling for the
impeachment of President Richard M. Nixon had been introduced in
the House of Representatives, and had been referred by the Scfegker
of the House, Hon. Carl Albert, to the Committee on the Judiciary
for consideration, investigation and report. On November 135, an-
ticipating the magnitude of the Committee’s task, the House voted

(1)
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funds to enable the Committee to carry out its assignment and in that
regard to select an inquiry staff to assist the Committee.

On February 6. 1974, the House of Representatives by a vote of 410
to 4 “authorized and directed” the Committee on the Judiciary “to in-
vestigate fully and completely whether sufficient grounds exist for the
House of Representatives to exercise its constitutional power to im-
peach Richard M. Nixon, President of the United States of Ameriea.”
- To implement the authorization (H. Res, 803) the Houss also pro-
vided that “For the purpose of making such investigation, the com-
mittee is authorized to require ... by subpoena or otherwise ... the
attendance and testimony of any person ... and ... the production of
such things; and ... by interrogatory, the furnishing of such infor-
mation, as it deems necessary to such investigation.”

This was but the second time in the history of the United States
that the House of Representatives resolved to investigate the possi-
bility of impeachment of a President. Some 107 years earlier the
House had investigated whether President Andrew Johnson should
be impeached. Un emtandab}iy, little attention or thought has been
given the subject of the presidential impeachment process during the
intervening years. The Inquiry Stoff, at the request of the Judiciary
Committee, hag prepared this memorandum on constitutional grounds
for presidential impeachment. As the factual investigation progresses,
it will become ible to state more specifically the congtitutional, legal
and kcoxmeptu framework within which the staff and the Committee
work, :

Delicate issues of basie constitutional law are involved. Those issues
cannot be defined in detail in advance of full investigation of the facts.
The Supreme Court of the United States does not reach out, in the
abstract, to rule on the constitutionality of statutes or of condnet.
Cases must be brought and adjudicated on particular facts in terms
of the Constitution. Similarly, the House does not engage in abstract,
advisorv or hypothetical debates about the precise nature of conduct
that calls for the exercise of its constitutional powers; rather, it must
await full development of the facts and understanding of the events
to which those facts relate,

What is said here does not reflect any prejudgment of the facts or
any opinion or inference respecting the allegations being investigated.
This memorandum is written before completion of the full and fair
factual investigation the House directed be undertaken. It is intended
to be s review of the precedents and available interpretive materials,
seeking general principles to guide the Committee.

This memorandnm offers no fixed standards for determining whether
grounds for impeachment exist. The framers did not write a fixed
standard. Instead thev adopted from English history s standard suf-
ficiently general and flexible to meet future circumstances and events,
the nature and character of which they could not foresee.

The House has set in motion an unusual constitutional process, con-
ferred solely upon it by the Constitution, by directing the Judiciary
Committee to “investigate fully and completely whether sufficient
grounds exist for the House of Representatives to exercise its consti-
tutional power to impeach.” This action was not partisan. It was sup-
ported by the overwhelming majoritv of both political parties. Nor
was it intended to obstruct or weaken the presidency. It was supported
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by Members firmly committed to the need for a strong presidency
and a- healthy executive branch of our government. T%e House of
Representatives acted out of a clear sense of constitutional duty to
resolve issues of a kind that more familiar constitutional processes are
unable to resolve. .

To assist the Committee in working toward that resolution, this
memorandum reports upon the history, purpose and meaning of the
constitutional Phrase, “Treason, Bribery, or other high Crimes and
Misdemeanors.”



24773

38

II. The Historical Origins of Impeachment

The Constitution provides that the President . . . shall be removed
from Office on Impeachment for. and Conviction of, Treason, Briberr,
or other high Crimes and Misdemeanors.” The framers could have
written simply “or other crimes”—as indeed they did in the provision
for extradition of criminal offenders from one state to another, They
did not do that. If they had meant simply to denote seriousness, they
could have done so directly. They did not do that either. They adopted
instead a unique phrase used for centuries in English parliamentary
impeachments, for the meaning of which one must look to history.

e origins and use of impeachment in England, the circumstances
under which impeachment became a part of the American constitu-
tional system, and the American experience with impeachment are
the best available sources for developing an understanding of the
function of impeachment and the circumstances in which it may be-
come appropriate in relation to the presidency.

A, Tur FExcrisg PARLIAMENTARY PracTICE

Alexander Hamilton wrote, in No. 63 of The Federalist. that Great
‘Britain had served as “the model from which [impeachment] has
been borrowed.” Accordingly, its history in England is useful to an
understanding of the purpose and scope of Impeachment in the
United States.

Parliament developed the impeachment process as a means to exer-
cise some measure of control over the power of the King. An impeach-
ment proceeding in England was a direct method of bringing to
account the King’s ministers and favorites—men who might other-
wise have been beyond reach. Impeachment, at least in its early his-
tory, has been called “the most powerful weapon in the political arm-
oury, short of civil war.” ! It played a continuing role in the struggles
between Kine and Parliament that resulted in the formation of the
unwritten English constitution. In this respect impeachment was one
of the tools used by the English Parliament to create more responsive
and responsible government and to redress imbalances when they
occurred.? ‘

The long strucgle by Parliament to assert legal restraints over the
unbridled will of the King ultimately reached a climax with the execu-
tion of Charles I in 1649 and the establishment of the Commonwealth
under Oliver Cromwell. In the course of that struggle, Parliament
sought to exert restraints over the King by removing those of his
ministers who most effectively advanced the King's absolutist pur-

1 Placknett, “‘Presidential Address”™ reproduced in 3 Tromaeactions, Royel Historical

Society, 5th Series, 145 (1952).
o' ml’ﬂneﬁflly” Q. l?ogertl, )I'hc Growth of Kesponaidle Government {n Stuart England

See
{Cambridge 1868).
(4)
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goses. Chief among them was Thomas Wentworth, Ear] of Strafford.
he House of Commons imﬁeached him in 1640. As with earlier im-
xeachments, the thrust of the charge was damage to the state The
rst article of impeachment alleged ¢

That he . . . hath traiterously endeavored to subvert the
Fundamental Laws and Government of the Realms . . . and
in stead thereof, to introduce Arbitrary and Tyrannical Gov-
ernment against Law. ...

The other articles against Strafford included charges ranging from
the allegation that he had assumed regal power and exercised it tyran-
nically to the charge that he had subverted the rights of Parliament.*
Characteristically, impeachment was used in individual cases to
reach offenses, as perceived by Parliament, against the sqshem of gov-
ernment. The charges, variously denominated “treason,” “high trea-
son,” “misdemeanors,” “malversations,” and “high Crimes and Mis-
demeanors,” thus included allegations of misconduct as various as the
kings (or their ministers) were ingenibus in devising means of ex-
panding royal power.
At the time of the Constitutional Convention the phrase “high
Crimes and Misdemeanors” had been in use for over 400 years in im-
hment proceedings in Parliament.® It first appears in 1386 in the
impeachment of the king’s Chancellor, Michaef)de la Pole, Earl of
Suffolk.” Some of the charges may have involved common law of-
fenses.® Others plainly did not : de la Pole was charged with breaking
a promise he made to the full Parliament to execute in connection
with a parliamentary ordinance the advice of a committee of nine
lords rding the improvement of the estate of the King and the
realm; “this wag not done, and it was the fault of himself as he was
then chief officer.” He was also charged with failing to expend a sum
that Parliament had directed be used to ransom the town of Ghent,
because of which “the said town waslost.”® - = -

s Stralford was charged with treason, a term defined in 1352 by the Statnte of Treaaonﬁ
25 Edw. 8, stat. 5, c 2 (1352). The particular charges against him presumably woul
have been within the compass of the general, or “ssivo,”’ clause of that statute, but did not
fall within any of the enumerated acts of treason. Straflord rested his defrnse in part on
that foilure; his eloquence on the guestion of retrospective tressons (“"Bewnare you do
not awake these aleeping llons, by the m\rchlnf out some neglected moth-eaten records,
they may one day tear you and your posterity in plecea: it was your ancestors’ care to
chain them op within the barricadoes of statutes; be not you ambitious to he more
skilful and curlous thaw your forefathers in the art of killing.” Celebrated Trialse 518
(Pbila. 1837) may have dissuaded the Commons from bringing the trial to a vote in the
House of Lords ; instead they cansed his execution by bill of attainder.

¢ J. Rushworth, The Tryol of Thomae Eorl of Btraflord, in 8 Historieal Collections 8

1688).

¥ Rushworth, supro n. 4, at 3-8. R. Berger, Impeachment: The Constitutional Prodlemas
30 _{1973), statea that the impeachment of Strafford ¢, . . constitutes a great watershed
in Enelish constitutional history of which the Founders were aware.”

4 See penerally A, Simpson, 4 Treatize on Federal Ivnchsmou 81190 {Philadelphis,
1916) (Appendix of English Imoeschment Trialn} ; M. V. Clarke, “The Origin of Impesch-
ment” in Oxford Eesays in Medieval History 184 (Oxford, 1934). Reading and an. m:g
the sarly history of Enplish impeachments is complicated by the peueity and ambiguity
the records. ‘The analysis that follows in this section kas been drawn lsrgely from the
scholarship of others. checked against the original records where possible.

The buanis for what b the fmpeach t D dure apparently originated in 1341,
when the King and Parliament alike accepted the grlndple t the t_ministers were
to answer in Parliament for their misdeeds. C. rts, supra n. 2, at 7.

Magna Certa, for example, were failing for technicalities in the ordinary courts, and
therefore Parliament provided that offenders agalnst Magna Carta be declared in Parlia-
ment and indged by their peers. Clarke, suprs, at 173,

1 8impson, supre n. 8. at 88; Berger, swpra n. 8§, at 61: Adams and Stevens, Seloct
Docsments of English Conatitutional Hhtonﬂ 148 (London 1927). : .

8 For example, de Ia Pole was charged with purchasing property of great value from the
King while using his position as Chancellor to have the lands appraised at lesa than th
were worth, sl in violation of his oath, in decelt of the Kiug and in negiect of the n
of the renim. Adams and Stevens, swpre n. 7. at 148.

© Adams and Stevens, supre n. 7, at 148-150.
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The phrase does not reappear in impeachment proceedings until
1450, In that year articles of impeachment against William de la Pole,
Duke of Suffolk (a descendant of Michael), charged him with several
acts of high treason, but also with “high Crimes and Misdemean-
ors.” ¢ including such various offenses as “advising the King to grant
liberties and privileges to certain persons to the hindrance of the due
execution of the laws.” “procuring offices for persons who were unfit,
nnd”t:x;xworthy of them” and “squandering away the public treas-
ure.

Impeachment was used frequently during the reigns of James I
(1603-1625) and Charles I (1628-1649). During the period from
1620 to 1649 over 100 impeachments were voted by the House of
Commons.** Some of these impeachments charged high treason, as in
the case of Strafford; others charged high crimes and misdemeanors.
The latter included both statutory offenses, particularly with respect
to the Crown monopolies. and non-statutory offenses. For example, Sir
Henry Yelverton, the King's Attorney General, was impen&ed in
1621 of high crimes and misdemeanors in that he failed to prosecute
after commencing suits, and exercised authority before it was properly
vested in him.2*

There were no impeachments during the Commonwealth (1649
1660). Following the end of the Commonwealth and the Restoration
of Charles II (1660-1685) a more powerful Parliament expanded
somewhat the scope of “high Crimes and Misdemeanors” by impeach-
ing officers of the Crown for such things as negligent discharge of
duties ™ and improprieties in office.'* .

The phrase “high Crimes and Misdemeanors” appears in nearly all
of the comparatively few impeachments that occurred in the eight-
eenth century. Many of the charges involved abuse of official power
or trust. For exalee, Edward, Earl of Oxford, was charged in 1701
with “violation of his duty and trust” in that, while s member of the
King’s privy council, he took advantage of the ready access he had to
the King to secure various royal rents and revenues for his own use,
thereby greatly diminishing the revenues of the crown and subjecting
the people of England to “grievous taxes.” 1* Oxford was also charged
with procuring a naval commission for William Kidd, “known to be
a person of ill fame and reputation,” and ordering him “to pursue
the intended voyage, in which Kidd did commit diverse piracies. . .,
being thereto encouraged through hopes of being protected by the
high station and interest of Oxford, in violation of the law of nations,
and the interruption and discouragement of the trade of England.” **

4 Fatsell 67 (Shanoon. Ireland, 1971, reprint of London 1796, 1818},
1 4 Hatsell, supra n. 10, at 87, cha 2. 8and 12,
t’:;l;hc Long Hament (1640-48) slone impeached 98 persons. Roberts, swpre n. 2,
[1 )
%2 Howell §tate Trisls 1185, 1136-37 (cu_gu 1, 8 end 8). Ses penerally Bimpeon,
supra n. 8, at 91127 ; Berger, aupra n 5, at 87-73.

Peter Pett. Commissioner of the Navy, was charged in 1668 with segligent preparation
for an invaston by the Dutch, and negligent loss of & ship. The latter was predicated
on alleged willful meglect in fallix to inyure that the ship was brought to & mooring.
@ Howell Stete Trials 863, 84887 (ol es 1, K).

= Chief Justice was charged in 1680, among other things, with browbesting
witnesses and commenting on thetr credibility, and with cursing and Mnklns to excess,
therehy bringing “the highest scandal on the publie justice of the kiagdom.” 8 Howell
State Triale 197, 200 (oherges 7, 8).

# Simpeon, sspres B. 8, st 144,

= Simpson, supre a. G, at 144,
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The impeachment of Warren Hastings, first attempted in 1786 and
cancluded in 1795, is particularly important beenuse contemporane-
ous with the American Convention debates. Hastings was the first
Governor-General of India. The articles indicate that Hastings was
being charged with high erimes and misdemeanors-in the form ogsgrom
maladministration, corruption in office. and cruelty toward the people
of India.’®

Two points emerge from the 400 vears of English parliamentary ex-
perience with the phrase “high Crimes and Misdemeanors.” First, the
particular allegations of misconduct alleged damage to the state in
such forms as misapplication of funds, abuse of official power, neglect
of duty, encroachment on Parlinment’s Frerogatives, corruption, and
betrayal of trust.”® Second, the phrase “high Crimes and Misdemean-
ors” was confined to parliamentary impeachments; it had no roots in
the ordinary criminal law, ** and the particular allegations of miscon-
duct under that heading were not necessarily limited to common Jaw or
statutory derelictions or crimes.

B. Tue INTENTION OF THE FRAMERS

The debates on impeachment at the Constitutional Convention in
Philadelphia focus principally on its apg‘icability to the President.
The framers sought to create a responsible though strong executive;
they hoped, in the words of Elbridge Gerry of Massachusetts, that
“the maxim would never be adopted here that the chief Magistrate
could do [no] wrong.” 22 Impeachment was to be one of the central ele-
ments of executive responsibility in the framework of the new govern-
ment as they conceived it. :

The constitutional grounds for impeachment of the President re-
ceived little direct attention in the Convention ; the phrase “other high
Crimes and Misdemeanors™ was ultimately added to “Treason™ and
“Bribery” with virtually no debate. There is evidence, however, that
the framers were aware of the technical meaning the phrase had ac-
quired in English impeachments. '

Ratification by nine states was required to convert the Constitution
from a proposed plan of government to the supreme law of the land.
The public debates in the state ratifying conventions offer evidence of
the contemporaneous understanding of the Constitution equally as
compelling as the secret deliberations of the delegates in Philadelphia,
That evidence, together with the evidence found in the debates during
the First Congress on the power of the President to discharge an
executive officer appointed with the advice and consent of the Scnate,

» Ree generally Marshall, The Impeachment Fo! Warven Haxtings {Oxtord, 1985).

2 0Of the original resolutions proposed by Edmund Burke in 1788 and accepted dy the
House as articles of impeachment in 1787, both eriminal and non-eriminnl ollenses appesr.
The fourth article, for example, charging that Hastings had fiscated the landed ¢
of the Begums of Oudh, was described by Pitt as that of all others that dore the strongest
marks of eriminality. Marsball, swpra, n, 19, at 53,

The third article, on the other hand, known as the Benares charxe, cialmed that cir-
ecomstances imposed upon the Gavernor-Gemseral a duty to conduct himeelf “on the most
distinguished prineiples of good faith, equity, moderation and mildness.” Instesd, con-.
tinued the charge, Hastings provoked & revolt in Benares, resulting fn *the arrest of the
rajab, three revolutiona in the country and great loss. whereby the said Huﬁnp is gunilty
of a high erims and misdemesnor in the destroetion of the connt? aforesald.” The Com-

sccepted this article, voting 11979 that these were grounds for impeachment, S8imp-

200, 2upro n. 6, at 166~170; Marahall, supra o 19, at xv, 46,
:g:e, ¢.0., Berger, supro 0. 5, at T0~T1. -
er, S4PTS B = .

o ﬂrc‘ Records of the Federal Comvention 88 (M, Farrand ed, 1811) (brackets in
original), Hereafter cited as Farrand.
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shows that the framers intended impeachment to be a constitutional
safeguard of the public trust, the powers of government conferred
upon the President and other civil officers, and the division of powers
among the legislative, judicial and executive departments.

1. THE PURPOBE OF THE IMPEACHMENT REMEDY

Among the weaknesses of the Articles of Confederation apparent to
the delegates to the Constitutional Convention was that they provided
for a purely legislative form of government whose ministers were sub-
servient to Congress. One of the first decisions of the delegates was that
their new plan should include s separate executive, judiciary, and
legislature.®* However, the framers sought to avoid the creation of &
too-powerful executive. The Revolution had been fought against the
tyranny of a king and his council, and the framers sought to build in
safeguards against executive abuse and usurpation of power. They ex-
plicity rejected a plural executive, despite arguments that they were
creating “the foetus of monarchy,” ** because a single person would give
the most responsibility to the office.’® For the same reason, they rejected
proposals for a council of advice or privy council to the executive.

The provision for a single executive was vigorously defended at
the time of the state raglg' conventions as a protection against
executive tyranny and wrongdoing. Alexander Hamilton made the
most carefully reasoned argument in Federalist No. 70, one of the series
of Federalist Papers prepared to advocate the ratification of the
Constitution by the State of New York. Hamilton criticized both a
plural executive and a council because they tend “to conceal faults
and destroy responsibility.” A plural executive, he wrote, deprives the
people of “the two greatest securities they can have for the faithful

=) Farrand 322,

¥ 1 Farrand 68,

® This argument was made by James Wilson of Pennsylvanis, who also sald that he
prefe:ted a single executive “as giving most energy dispatch and responsibility to the
office.” 1 Farrand 83, -

®a A nymber of suggestivns for a Council to the President were made during the Con-
wvention, Only one was votad on, and it was ret)ected three states to eight, This proposal,
by George Mason, called for a privy i1 of six bers—two each from the eastern,
middle, and southern states—selected by the Semate for staggered six-year terms, with
two leaving office every two Eexrs. 2 Farrand 537, 542.

Gouvernenr Morris and rles Pinckney, both of whom apoke in op?o!dtion to other
groposal: for & council, suggeated a privy council composed of the Chisf Justice and the

eads of executive defartmenu. Their hfropoul however, expressly provided that the
President “shall in all cases exercise Me own Judgment, and either conform to {the}
o?inlons (of the.council] or not as he may think proper.” Each officer who was a member
of the council would “be responsible for his opinion on the affairs relating to his particular
Department”” and liable to impeachment and removal from office *“for negl of duty
malversation, or corruption.” 2 Farrand 34244,

Morris and Pipckney's proposal was referred to the Committes on Detail, which re-
ported a provision for an expanded privy council incinding the President of the Senate
and the Speaker of the House, The councll's duty was to advise the President “in matters
respecting the execution of his Office, which he shall think proper to Iay before them:
But their advice shall not conclude bim, nor affect his responsibility for the measures
which he shall adopt.” 2 Farrand 387. This provision was never brought to a vote or
debated In the Convention.

Opponenta of & council argned that it would leasen executive responsibility, A cil,
said Jamen Wilson, "“oftener serves to cover, than prevent malpracticer.” 1 Barrand 87,
And the Committee of Eleven, consisting of one delegate from each state, to which pro-
posals for a councll to the President as well as other questions of policy were referred,
decided againet & counci], on the ground that the President, “by nmmn‘ his Council—to
concur in his wrong 28, would ire their protection for them.” 2 Farrand 542,

Bome delegates trought the responsidbility of the President to be “chimerical’ : Gonning
Beford because “he could not be punished for mistakesn.” 2 Farrand 43: Elbridee Gerry,
with respect to nomination for offices, beesuse the President couid “always plead ignor-
ance,” 2 Farrand 539. Be, Franklin favored u Council because it “wouid not only be &
check on & bad President tnt a rellef to a good one.” He saserted that the delegates had
*too much . . . fear [of] eabals in appointments by & number,” and “too pruch confidence
in those of single persons.’” Experience, be said, showed that “caprice, the intrigues of
favorites & mistresses, &c.”’ were “the means most prevalent in monarchies.” 2 Farrand 542,
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exercise of any delegated power”—*[r]esponsibility . . . to censure
and to punishment.” When censure is divided and responsibility un-
certain, “the restraints of public opinion . . . lose their efficacy” and
“the opportunity of discovering with facility and clearness the mis-
conduct of the persons [the public] trust, in order either to their
removal from office, or to their actual punishment in cuses which admit
of it” is lost.*® A council, too, #would serve to dmmx{; or would greatly
diminish, the intended and necessary responsibility of the Chief
Magistrate himself.” #* It is, Hamilton concluded, “far more safe
[that] there should be a single object for the jealousy and watchful-
ness of the ﬁeople; « . . all multiplication of the Executive is rather
dangerous than friendly to liberty”

James Iredell, who ‘flayed a leading role in the North Carolina rat-
ifyini convention and later became s justice of the Supreme Court,
said that under the proposed Constitution the President “is of & very
different nature from a monarch. He is to be . . . personally responsi-
ble for any abuse of the great trust reposed in him.” ** In the same con-
vention, William R. Davie, who had been a delegate in Philadelphis,

lained that the “predominant principle” on which the Convention
had provided for a single executive was “the more obvious responsi-
bility of one person.” When there was but one man, said Davie, “the
public were never at a loss” to fix the blame.®®

James Wilson, in the Pennsylvania convention, described the securit
furnished by a single executive as one of its “very important ad-
vantages” : v

The executive power is better to be trusted when it hasno
screen. Sir, we have a responsibility in the person of our
President; he cannot act improperly, and hide either his
negligence or inattention; he cannot roll upon any other per-
son the weight of his criminality; no appointment can t
place without his nomination; and he is responsible for eve
n?u;ixéagipli he gxgkes. . é&dg to allf i tha%e officer 18 -
placed high, and is possessed of power far from being con-
temptible, yet not a single ;»'ivdep;e is annexed to his char-
acter; far from being above the laws, he is amenable to them
in his private character as a citizen, and in his public char-
acter by impeachment.*

As Wilson’s statement suggests, the impeachability of the Presi-
dent was considered to be an unpo,rtant. element of his respoasibility.

2 TRhe Pederolist No. 70, at 439-81 (Modern Lihrary od.) (A. Hamliton) (hereinafter
cited as Federalist). The “muitiplication of the Executive,” Hamilton wrote, “adds to the
difficnity of detectlon™:

The circumstances which may bave led to any national miscarriage of misfortune
are sometimes so complicated that, where there area a number of actors who may
have had different degrees and kinds of agency, though we may cleariy see upon
the whole that there been mismanagement, yet it may be racticable to pro-
mounce to whose account.the evfl which may have been Incurred is truly

chargeable, .
If there shonld be “collusion hetween the parties concerned, how easy it is to clothe the
circumstances with so much -mbl{uity, an to render it uncertain what was the precise con-
duct of any of those 'flrt‘ln?’ Id. at 460, .
® Foderolist No, 70 at 461, Hamilton stated :
A council to a magistrate, who is himself responsible for what he Jdoes, are gen-
erally nothing better than a clog upon his good intentions, are often the lugu-
ments and accomplices of his bad, and are almost aiways & cloak to his faults.

w1 Samuiist No- 70 at 462,
®4 7. Elliot, The Dedatos in the Seversl Htote Conventions en the Adoption of the
hgoauvgoﬁzm“n T4 (reprint of 24 od.) (herelnafter cited as Elllot) .
a2 Elliot 430 (emphasis in original). '
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Impeachment had been included in the proposals before the Constitu-
tional Convention from its beginning.®* A specific provision. making
the executive removable from office on impeachment and conviction
for “mal-practice or neglect of duty,” was unanimously adopted even
before it was decided that the executive would be a single person.™

The only major debate on the desirability of impeachment occurred
when it was moved that the provision for impeachment be dropped,
a motion that was defeated by a vote of eight states to two.>

One of the arguments made against the impeachability of the excc-
utive was that he “would periodically be tried for his behavior by
his electors” and “ought to be subject to no intermediate trial. by
impeachment.” ¥ Another was that the executive could *do no crimi-
nal act without Coadjutors [assistants] who may be punished.”
Without his subordinates, it was asserted, the executive “can do noth-
ing of consequence,” and they would “be amenable by impeachment to
the public Justice.” . . e o
- This latter argument was made by Gouveneur Morris of Pennsyl-
vania, who abandoned it during the course of the debate, concluding
that the executive should be impeachable.’® Before Morris changed
his position, however, George Mason had replied to his earlier
argument : : o T

. Shall any man be above justice? Above all shall that man

"~ be above it, who can commit the most extensive injustice?
YWhen great crimes were committed he was for punishing the
principal as well as the Coadjutors.*® '

James Madison of Virginia argued in favor of impeachment stating
that soms provision was “indispensible” to defend the community
against “the incapacity, negligence or perfidy of the chief Magistrate.”
With a single executive, Madison argued, unlike a legislature whose
collective nature provided security, “loss of capacity or corruption
was more within the coxr}x&ass of g)robable events, amf either of them
might be fatal to the Republic.”*° Benjamin Franklin supported

® The Virginia Plan, fifteen resnlotions propnsed Edmund Randolph at the beginning
of the Convention, served as the basis of its early deliberations. The ninth resolution gace
;2: pationsl judiciary jurisdiction over "impeschments of any National officers.” 1 Far-

@1 Farrand 88, Just before the adoption of this provision, & propossl to make the
sxecntive removadble from office by the legislature upon req?m of & majority of the
state legislatures had been overwhelmingly refected. Id., 87, In the course of debate on
this proposal, it was anggested that the legislature “should have power to remove the
Executive at plessure’-—a wgution tbhat was promptly criticised as making him “the
mere creature of the Legisiature” in violation of “the fundamentsl grlnciple of good
Government,” and was never formally proposed to the Convention. Id. 8.

M2 Parrand 64, 69,

=2 Farrand A7 (Rofux King), Similarly. Gouverneur Morris contended that if an
lnx;cudnn ‘e'h?;gg!‘ with & criminal act were reelected, “that will be sufficient proof of bis
nnocence. . 84,

It wan aiso argned in oprosition to the Impeschment providon, that the executive
#honld not be impeachable “whilst in oMce’'—an apparent allosion to the constitutions of
Virginia and Delaware, which then provided that the governor {unlike other officers)
conld de fmpesched onlsy after he left ofice. Id. See 7 Thorpe, The Pederal and State Con-
stitutions 3818 (1008) and 1 ¢4 366, In response to this poeition, it was nrgued
that corrupt elections would result, as an Incumbent sought to keep hin office in order to
maintain hix immanity from impeachment. He will * no efforts or ro mesns whatever
to get himaslf reelected,” contended Willlam R. Davie of North Carolina. 2 Farrand 84.
George Mason ssserted that the danger of corrupting electors “furnished a peculiar
rearon in favor of impeachments whilst in office” : “Shall the man who has practised cor-
rmption & by that mesns procured hls u'prolnmnt in the first lostance, be suffered to
emge ‘gnni:g?e&t. by repeating his gufit? I4. 65, )
arr .

#2 Farrand 54, :

= This Magistrate Is not the King but the prime-Mioister. Yhe pwople are the King.”
2 Farrand 69. .

* 9 Farrand 83. : .

# 2 Farrand 85-86. .




24780

45

11

impeachment as “favorable to the executive”; where it was not
available and the chief magistrate had “rendered himself obnoxious,”
recourse was had to assassination, The Constitution should provide for
the “regular punishment of the Executive when his misconduct should
deserve it, and for his honorable acquittal when he should be unjustly
accused.* Edmund Randolph also defended “the propriety of
impeachments”:

The Executive will have great opportunitys of abusing his
power; particularly in time of war when the military force,
and in some respects the public money will be in his hands.
-Should no regular punishment be provided it will be
irregularly inflicted by tumnlts & insurrections.* :

The one argument made by the opponents of impeachment to which
no direct response was made during the debate was that the executive
would be too dependent on the legislature—that, a3 Charles Pinckney
%ut. it, the legislature would hold impeachment “as a rod over the

xecutive and by that means effectually destroy his irdependence.” 4
That issue, which involved the forum for trying impeachments and
the mode of electing the executive, troubled the Convention until its
closing days. Throughout its deliberations on ways to avoid executive
subservience to the legislature, however, the Convention never recon-
sidered its early decision to make the executive removable through
the process of impeachment.* . e

2. ADOPTION OF “HIGH CRIMES AND MISDEMEANORS”

Briefly, and late in the Convention, the framers addressed the ques-
tion how to describe the grounds for impeachment consistent with its
intended function, They did so only after the mode of the President’s
election was settled in a way that did not make him (in the words of
James Wilson) “the Minion of the Senate.” .

The draft of the Constitution then before the Convention provided
for his removal upon impeachment and conviction for “treason or
bribery.” George Mason objected that these grounds were too limited :

Why is the provision restrained to Treason & bribery only ¢
Treason as defined in the Constitution will not reach many
g;eat and dangerous offenses. Hastings is not guilty of

reason. Attempts to subvert the Constitution may not be
Treason as above defined—As bills of attainder which have
saved the British Constitution are forbidden, it is the more
necessary to extend: the power of impeachments.** '

Mason then moved to add the word “maladministration” to the other
two grounds. Maladministration was a term in use in six of the thir-
teen state constitutions as a ground for impeachment, including
Mason's home state of Virginia.«* K

When James Madison objected that “so vague a term will be

]

® 2 Farrand 350,
& The grounds for impeachment of the Governor of Virginia were ‘‘mal-adminiztration,

corraption, or other means, by which the safety of the State be sndangered.” 7 Thorpe,
T dorci and Boute Comititusion 3518 (1900 r 19 Statemay

28-909—T4—3
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equivalent to a tenure during pleasure of the Senate,” Mason withdrew
“maladministration” and substituted “high crimes and misdemeanors
agst. the State,” which was adopted eight states to three, apparently
with no further debate.*® .

That the framers were familiar with English parliamentary im-
peachment proceedings is clear. The impeachment of Warren Hast-
ings, Governor-General of India, for high crimes and misdemeanors
was voted just a few weeks before the beginning of the Constitutional
Convention and George Mason referred to it in the debates.** Hamil-
ton, in the Federalist No. 65, referred to Great Britain as “the model
from which [im ent] has been borrowed.” Furthermore, the
framers were well-educated men. Many were also lawyers. Of these, at
least nine had studied law in England.* . .

The Convention had earlier demonstrated its familiarity with the
term “high misdemeanor.” 5* A draft constitution had used “high mis-
demeanor” in its provision for the extradition of offenders from one
state to another.*® The Convention, appsmnt.l; unanimously struck
“high misdemeanor” and inserted “other crime,” “in order to compre-
hend all proper cases: it being doubtful whether ‘high misdemeanor’
had not a ical meaning too limited.” ® ..

The “technical mm referred to is the parliamentary use of
the term ‘“high misdeameanor.” Blackstone's Commentaries on the
Laws of England—a work cited by delegates in other portions of the
Convention’s deliberations and which Madison later described (in the
Virginia ratifying convention) as “a book which is in every man’s
hand” %-—included “high misdemeanors” as one term for positive of-
fenses m‘l‘:‘fainst the king and government.” The “first and principal”
high misdemeanor, according to Blackstone, was “mal-administration
of such hlgh officers, as are 1n public trust and employment,” usually
punished by the method of parliamentary impeachment.” **

“High Crimes and Misdemeanors"” has traditionally been considered
a “term of art,” like such other constitutional phrases as “le\:j;in war”
snd “due process.” The Supreme Court has held that such phrases
must be construed, not according to modern usage, but according
to what the farmers meant when they adopted them.* Chief Justice
Marshall wrote of another such phrase:

*2 Farrand 550. Mason's wording waa uunlmomlg changed later the same day from
“agst. the State” to "ag.lnst the United States” in order to avoid ambigulty. This phrase
was Ilater dropped in the final! draft of the Constitution prepared by the Committee on
Style and Reviaion, which was charged with srranging and improving the language of
tba l’:‘ucle- adopted by the Convention withont altering its substance.

“:7?’.)" ger, Impeachment: The Constitutional Prodlems 87, 89 and accompanying notes

8 As & technieal term, a “high” crime dfﬂlﬂed & erime sgainst the system of govern-
tnent, not merely a serfous erime, “Thix element of injury to the commonwealth—that
is, to the state itself and to its constitution—was historically the eriterion for distin-
guishing & ‘high’' erime or mnisdemeanocr from an otdinug one. The distinction goes beck
to the ancient law of tresson, which differentiated ‘bigh’ from ‘petit’ treason.” Bestor,
Book Review, 49 Wash, L. Rev. 255, 203-84 (1073). See 4 W, Biackstone, Commentaries”

(A
 The provision (article XV of Committee draft of the Committes on Detall) originally
read: “Angmpeﬂon charged with tresson, felony or high misdemeanor in any State, who
shall flee from justice, and shall be found in any other State, shall, on demand of the
- Executive power of the State from which be aeii be delivered up and romoved to the
State having jorisdiction of the offence.” 2 Farrand 187-88.
N’rh;- u::hm c?rna‘vtrt\: }dauu‘lm vghmﬂu nt{:muon clanse eonhlnzd o:. srifele
of the Articles of Conf srred to “any Person guilty of charged
w!-t.h tresson, m&g.otothum:hdmmllwmu. oo

.3 Elllott 5OL.
= 4 Blackstone’s Commentaries® 121 (em omitted).
. oy o . 53 0 b 6 o)} 272 (1856) ; Davidson v. New
Orloans, 96 U.8, 87 (1878) ; Bmith v, Alabams, 124 U.8. 465 (1388).
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It is a technical term. It is used in a very old statute of
that country whose language is our Janguage, and whose laws
form the substratum of our laws. It is scarcely conceivable
that the term was not employed by the framers of our consti-
tution in the sense which Knd been affised to it by those
from whom we borrowed it.*

3. GROUNDS FOR IMPEACHMENT

Mason’s suggestion to add “maladministration,” Madison's objection
to it as “vague,” and Mason’s substitution of “high crimes and misde-
meanors agst the State” are the only comments in the Ptiladelphia
convention specifically directed to the constitutional language describ-
ing the grounds for impeachment of the President. Mason’s objection
to limiting the grounds to treason and bribery was that treason would
“not reach many great and dangerous offences” including “[a]ttempts
to subvert the Constitution.” * His willingness to substitute “high
Crimes and Misdemeanors,” especially given his apparent familiarity
with the English use of the term as evidenced byg.\s reference to the
Warren Hastings impeachment, suggests that he believed “high Crimes
and Liisdemeanors” would cover the offenses about which he was con-
cerne ,

Contemporaneous comments en the scope of impeachment are per-
suasive as to the intention of the framers. In Federalist No. 63, Alexan-
der Hamilton described the subject of impeachment as

those offences which proceed from the misconduct of public
men, or, in other words, from the abuse or violation of some
public trust. They are of a nature which may with peculiar
propriety be denominated POLITICAL, as they relate chiefly
to injuries done immediately to the society itself.>® -
Comments in the state ratifying conventions also suggest that those
who adopted the Constitution viewed impeachment as a remedy for
usurpation or abuse of power or serious breach of trust. Thus, Charles
Cotesworth Pinckney of South Carolina stated that the impeachment
power of the House reaches “those who behave amiss, or betray their
public trust.” ®® Edmund Randolph said in the Virginia convention
that the President may be impeached if he “misbebaves.” ** He later
cited tho example of the President’s receipt of presents or emoluments
from a foreign power in violation of the constitutional prohibition of
Article I, section 9. In the same convention George Mason argued
that the President might use his pardoning power to “pardon crimes
which were advised by himself” or, before indictment or conviction,
“to stop inquiry and prevent detection.” James Madison responded :

[T]£ the President be connected, in an sus%i:ions manner,
with any person, and there be grounds to believe he will

:g;gnd Stotes v, Burr, 25 Fed. Can. 1, 158 (No. 14, 883) (C.C.D, Va. 1807).

® The Federalist No. 65 at 423-24 (Modern Library ed.) (A, Hamilton) (emphasis In

oﬂ:mnl).

4 Elliot 281,
« 3 Ellot 201,
3 Elliot 486.
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shelter him, the House of Representatives can impeach him;
they can remove him if found guilty. . . .*

In reply to the suggestion that the President could summon the Sen-
ators of only a few states to ratify a treaty, Madison said,

Were the President to commit any thing so atrocious . . .
he would be impeached and convicted, as & majority of the
states would be affected by his misdemeanor.®

Edmund Randolph referred to the checks upon the President:

It has too often happened that powers delegated for the
urpose of promoting the happiness of a community have
.- geen perverted to the advancement of the personal emolu-
.. : ments of the ts of the people; but the powers of the Presi- .
-dent are too well guarded and checked to warrant this illiberal
.+ . aspersion.® , - o
Randolph also asserted, however, that impeachment would not reach
errors of jud t: “No man ever thoxtfht of im ing & man for
an opinion. It would be impossible to discover wheather the error in
opinion resulted from a wilful mistake of the heart, or an involuntary
fault of the head.” - » " .

James Iredell made a similar distinction in the North Carolina
convention, and on the basis of this principle said, “I suppose the only
instances, in which the President would be Liabls to impeachment,
would be where he had received s bribe, or had acted from some cor-
rupt motive or other.” ** But he went on to argue that the President

maust certainly be punishable for giving false information to
the Senate. He is to regulate all intercourse with foreign
powers, and it is his duty to impart to the Senate every mate-
rial intelligence he receives. If it should appear that he has
not given full information, but has concealed important
inteﬁligence which he ought to have communicated, and by
that means induced them to enter into measures injurious to
their country, and which they would not have consented to
had the true state of things been disclosed to them,—in this
case, I ask whether, upon an impeachment for 8 misdemeanor
upon such an account, the Senate would probably favor him.*

In short, the framers who discussed impeachment in the state ratify-
ing conventions, as well as other delegates who favored the Constitu-
tion,** implied that it reached offenses against the government, and

® 3 Elilot 407~88. Madison went on to say, e‘on‘tury to his p_gliﬂon {n the Philadelpbia

convention, that the President could be when and his powers would
devolve on the Vice President, 'Il:!‘.) :ggld likewise be suspended until impeached and con-

wvicted, {f he were also suspected, 5
% 3 Flliet 500. John Rutledge of South Caroling made the same point, asking “whether
ﬁ:nuemen seriousty could sappose that & President, who has & character at stake, would

sueh a fool and knave as to joln with ten others ‘&two—thlrd: of & minlmal quorum of
the Senate] to tear up liberty by the roots, when & fol! Senate were competent to impeach

bhim.” 4 Eillot 268,
©3 Flltet 117,

* 3 Elliot 401.
o ®4 Elliot 126, B R

4 Elllot 127,

® For example. Wilson Nicholas in the Virginia convention asserted that the President
“4¢ personally amenable for his mal-administration” through Impeachment 3 Klilot 17:
Geol Nicholas in the same convention referred to the Presidents impeachability if he
“devintes from his duty,” Jd. 240. Archibald MacLaine in the South Carolina convention
also referr e President’s impenachability for “any maladministratios in his vfice.’
4 Elllot 47: and Reverend Samuel Stiliman of Mansachnsetts referred to his impeachs-
dility for “malconduct,” uk!n?. “With such a prospect, who will dare to sbuse the
powers vested in him by the people?” 2 Blliot 169.

25
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especially abuses of constitutional duties. The opponents did not argue
that the grounds for impeachment had been limited to criminal
offenses.

An extensive discussion of the scope of the impeachment power
occurred in the House of Representatives in the First Session of the
First Congress. The House was debating the power of the President
to remove the head of an executive department sppointed by him with
the advice and consent of the Senate, an issue on swhich it ultimately
adopted the position, urged primarily by James Madison, that the
Constitution vested the power exclusively in the President. The dis-
cussion in the House lends support to the view that the framers
intended the impeachment power to reach failure of the President to
discharge the responsibilities of his office.’

Madison argued during the debate that the President would be sub-
ject to impeachment for “the wanton removal of meritorious officers.”™
He also contended that the power of the President unilatemll{ to re-
move subordinates was “absolutely necessary” because “it will make
him in a peculiar manner, responsible for- [t'ge] conduct” of executive
officers. It would, Madison sui(focné , , :

subject him to impeachment himself, if he suffers them to per-
petrate with impunity high crimes or misdemeanors against
the United States, or neglects to superintend their conduct, so
85 to check their excesses,’ : . : :

Elbridge Gerry of Massachusetts% who had also been a framer though
he had opposed the ratification of the Constitution, disagreed with
Madison’s contentions about the impeachability of the President. He
could not be imgached for dismissing a good officer, Gerry said, be-
cause he would be “doing an act which the Legislature has submitted
to his discretion.” ** And he should not be held responsible for the acts
of subordinate officers, who were themsalves subject to impeachment
and should bear their own responsibility.™

Another framer, Abraham Baldwin of Georgia, who supported
Madison’s position on the power to remove subordinates, spoke of
the President’s impeachability for failure to perform the duties of
the executive. If, said Baldwin, the President “in a fit of passion”
removed “all the good officers of the Government” and the Senate were
unable to choose qualified successors, the consequence would be that
the President “would be obliged to do the duties himself; or, if he
did not, we would impeach him, and turn him out of office, as he had
done others.”

™ Chief Justice Taft wrote with reference to the removal power debate in the opinlon for

the Court in Myers v. Usited Hiates, that constitntional stons of the Plrst Congress
test weight in the

“have always been regurded, as they shounld be rded, as of the
interpretation of that fundamental Instrument. 312 U.8. 5%, 174~T5 (1020).
nj Ang;.lﬂg’ :‘t Coug, 408 (1789). .

e LN

”n

“ also 1ied, haps rhetorically, that & violstion of the Constitn
tion was grounds for impeachment, he said, the Constitution fatled to include provision
for remov executive cers, an attempt by the legislature to cure the omission

Yo o
would be an attempt to amend the Copatitution, But the Constitution provided procedures
for its amendment, and “an attempt to amend it in any other way may be & bigh erime
or misdemeanor, or perhaps something worse.” Id, 503,

™ Id, John Vinlug of ware commented :
. W . 'What are his daties? To see the laws faithtully execated; If he does
1ot do this effectonlly, he is responsible. To whom? To the mple. Have they the means
of cailing him to account, and punishing him for negiect? y have secured it {n the
Coastitution, by impeachiment, to be presented by thelr immediate representatives: if
they fail here, they have another check when the time of election comes round." Id, 372,
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Those who asserted that the President has exclusive removal power
suggested that it was necessary because impeachment, as Elias Boudi-
not of New Jersey contended. is “intended as & punishment for a crime,
and not intended as the ordinary means of re-arranging the Depart-
ments.” ** Boudinot suggested that disability resulting from sickness
or accident “would not furnish any good ground for impeachment;
it could not be laid as treason or bribery, nor perhaps as a high erime
or misdemeanor.” "’ Fisher Ames of Massachusetts argued for the
President’s removal power because “mere intention [to do a mischief]
would not be cause of impeachment” and “thers may be numerous
causes for removal which do not amount to a erime.” ™ Later in the
same speech Ames suggested that impeachment was available if an
officer “misbehaves” ™ and for *“mal-conduct.” *

One further piece of contemporsry evidence is provided by the
Lectures on Law delivered by James Wilson of Pennsylvania in 1790
and 1791, Wilson described impeachments in the United States as “con-
fined to political characters, to political erimes and misdemeanors, and
to political punishment.” * And, he said:

The doctrine of impeachments is of high import in the con-
stitutions of free states, On one hand, the most powerful mag-
istrates should be amenable to the law: on the other ha:fi,
elevated characters should not be sacrificed merely on account
of their elevation. No one should be secure while he violates
the constitution and the laws: every one should be secure while
he observes them.®*

From the comments of the framers and their contemporaries, the
remarks of the delegates to the state ratifying conventions, and the
removal power debate in the First Congress, it is apparent that the
scope of impeachment was not viewed narrowly. It was intended to
ﬁrovide 8 check on the President through impeachment, but not to make

im dependent on the unbridled will of the Congress.

Impeachment, as Justice Joseph Story wrote in his Commentaries on

the Constitution in 1833, applies to offenses of “s political character”:

Not but that crimes of a strictly legal character fall within
the scope of the power . . .; but that it has & more enlarged
operation, and reaches, what are aptly termed political of-
fenses, growing out of personal misconduct or neglect,
or usu?ation, or habitual disregard of the public interests,
in the discharge of the duties of political office. These are so
various in their character, and so indefinable in their actual
involutions, that it is almost impossible to provide systemat-
ically for them by positive law. }I)'hey must be examined upon
very broad and comprehensive principles of public policy and

™14, 875.
Id.
™ Id. 474,

™4, 475,
" 4. 477. The proponents of the President’s removal Dower were careful to preserve
!!:penc%mentt 23 A Bsu ‘lemebgrc%\;y :ne&g%d othrgm:&lng umgve offieials, Madison ‘k‘:g
achment will rea sa nate 088 acllions may nolv
by the President.” I'd. 372, Abraham Baldwin sald : connived at or overloo
*“The Constitution provides for——what? That no bad man shonld come into ofce. . . . But
suppose that one such could be got in, he can be got out axain in despite of the Preaident.
We can bmpeach him. and drag him from h!gvpuce PPN
2 Wilson, Lecturce on Law, in 1 The Works of Jomes Wilson 426 (R. McCloskey od.
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duty. They must be judged of by the habits and rules and
principles of diflomacy, or departmental operations and
arrangements, of parlinmentary practice, of executive cus-
toms and negotiations of foreign as well as domestic political
movements; and in short, by a great variety of circumstan-
ces, as well those which aggravate as those which extenuate
or justify the offensive acts which do not properly belong to
the judicial character in the ordinary administration of jus-
tice, and are far removed from the reach of municipal juris-

prudence.®
C. Tue Axericany Impracamext Cases

Thirteen officers have been impeached by the House since 1787 one
President, one cabinet officer, one United States Senator, and ten Fed-
cral judges.* In addition there have been numerous resolutions and
investigations in the House not resulting in impeachment. However,
the action of the House in declining to impeach an officer is not par-
ticularly illuminating. The reasons for failing to impeach are gen-
erally not stated, and may have rested upon a failure of proof, leﬁul
insufficiency of the grounds, political judgment, the press of legisla-
tive business, or the closeness of the expiration of the session of Con-
gress, On the other hand, when the House has voted to impeach an
officer, & majority of the Membors necessarily have concluded that the
conduct alleged constituted grounds for impeachment.*
_ Does Article ITT, Section 1 of the Constitution, which states that
judges “shall hold their Offices during good Behaviour,” limit the
relevance of the ten impeachments of judges with respect to presi-
dential impeachment standards as has been argued by some? It does
not. The argument is that ¢ behavior” implies an additional
g{m\md for impeachment of judges not applicable to other civil officers.

owever, the only impeachment provision discussed in the Convention
and included in the Constitution is Article I, Section 4, which by its
express terms, applies to all civil officers, including judges, and defines
impeachment offenses as “Treason, Bribery, and other high Crimes and
Misdemeanors.” . _

In any event, the interpretation of the “good behavior” clause
adopted by the House has not been made clear in any of the judicial
impeachment cases. Whichever view is taken, the judicial impeach-
ments have involved an assessment of the conduct of the officer
in terms of the constitutional duties of his office. In this respect, the
impeachments of judges are consistent with the three impeachments
of non-judicial officers. . .

Each of the thirteen American impeachments involved charges of
misconduct incompatible with the official position of the officeholder.

"1 J, Story Ci sex on the Conatitution of the United States, § T84, at 859 (Bth

. 1 .

* Eleven of these officers were tried in the Senate. Arﬁglets hot impeachment were pre-
, but he

[
sented to the Senate s, st a twelfth (Judge ¥n resigned ahortly before
the trial. The thirteenth (Judge Delahay) remigned beiz‘:n articies conld be drawn.

See Appendix B for s brief synopsis of each Imp

®Only fonr of the thirteen impeachments—all fnvolving jodges—bave resulted iz
conviction In the Senate and removal from office. While conviction and removal show
t?‘ttedml’e Sﬁ:’ate i‘flgm "‘"’n.‘,“g?”i:: that tg:t'eh‘g%u on which mnvkuo:' ognrgg
stal sufficien unds for impeachm gaidnn
question, ‘:u they may n‘v? resalted from & faliure of proof, other factors, or & determ!-
nation by more than one third of the Senators (ss in the Biount and Belknap impeach-
ments) that trisl or conviction was inappropriate for want of jurisdiction

51-740 98-3
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This conduct falls into three broad categories: (1) exceeding the con-
stitutional bounds of the powers of the office in derogation of the
powers of another branch of government; (2) behaving in & manner
grossly incompatible with the proper function and purpose of the
office; and (8) employing the power of the office for an improper pur-
pose or for personal gain.se

1. EXCEEDING THE POWERS OF THE OFFICE IN DEROGATION OF THOSE OF
ANOTHER BRANCH OF GOVERNMENT

The first American impeachment, of Senator William Blount in
1797, was based on allegations that Blount attempted to incite the
Creek and Cherokee Indians to attack the Spanish settlers of Florida
and Louisiana, in order to capture the territory for the British. Blount
was charged with engaging in a consgiracy to compromise the neutral-
ity of the United States, in disregard of the constitutional provisions
for conduct of foreign affairs. He was also charged, in effect, with
attempting to oust the President’s lawful appointee as principal agent
for Indian affairs and replace him with s rival, thereby intruding
upon the President’s supervision of the executive branch.®” :

- The impeachment-of President Andrew Johnson in 1868 also rested
on allegations that he had exceeded the power of his office and had
failed to respect the grerogatives of Congress, The Johnson impeach-
ment grew out of a bitter partisan struggle over the implementation
of Reconstruction in the South following the Civil War, Johnson was
chareed with violation of the Tenure of Office Act, which purported
to take away the President’s autherity to remove members of his own
cabinet and specifically provided that violation would be a “high mis-
demeanor,” as well a8 & crime. Believing the Act unconstitutional,
Johnson removed Secretary of War Edwin M. Stanton and was
imneached three days later. ‘

Nine srticles of impeachment were originally voted against Johnson,
all dealing with his removal of Stanton and the appointment of a
successor without the advice and consent of the Senate. The first
article, for example, charged that President Johnson, _

unmindful of the high duties of this office, of his oath

of office, and of the requirement of the Constitution that he

should take care that the laws be faithfully executed, did

unlawfully, and in violation of the Constitution and laws of

the United States, order in writing the removal of Edwin M.

%antan from the office of Secretary for the Department of
ar. : -

Two more articles were adopted by the House the following day.
Article Ten charged that Johnson, “unmindful of the high duties of
his office, and the dignity and proprieties thereof,” had made inflam-
matory speeches that attemp to ridicule and disgrace the
Congress.* Article Eleven charged him with attempts to prevent the

" A proeednyal note may bo wseful Honre votex hoth a resalntion of Impeachment
sgainet an officer and articles of im ent containing the e ¢ 3 that will

he brought to trial in the Benate, cept for the impeachment of Judge lahay, the
discuasion of grounds hers is based on the a] articles, .
¥ After Blount bad been imneached by the Fwn? but betore trial of the Imnenchment,
the Senate ug:md mn for “having heem puilty of & high misdemednor, entirely incon-
sistent with kis publie trust and duty as a Senator.”
s;‘ .:rgrvde om;, 'Mbj::t&mi N th‘t' Je '::‘:n'l mmovndloof thnton was unlawfal because the
nate had exrijer re: oknaon us suspension ¢ . .
® Quoting from speeches which o had made in V;uhlnxton. D.C., Cleveland, Ohlo
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execution of the Tenure of Office Act, an Army appropriations act, and
a Reconstruction act designed by Congress “for the more efficient
government of the rebel States.” On its face, this article involved
statutory violations, but it also reflected the underlying challenge to
all of Johnson’s post-war policies.

The removal of Stanton was more a catalyst for the impeachment
than a fundamental cause.® The issue between the President and
Congress was which of them should have the constitutional-—and
ultimately even the military—power to make and enforce Recon-
struction policy in the South. The Johnson impeachment, like the
British impeachments of great ministers. involved issues of state going
to the heart of the constitutionsl division of executive and legislative
power, .

2. BEHAVING IN A MANNER GROSSLY INCOMPATIBLE WITH THE FROPER
FUNCTION AND PURPOSE OF THE OFFICE ‘

_ Judge John Pickering was impeached in 1803, largely for intoxica-
tion on the bench.® Three of the articles alleged errars in a trial in
violation of his trust and duty as a judge; the fourth charged that
Pickering, “being a man of loose morals and intemperate habits,” had
appearsd on the bench during the trial in a state 0? total intoxication
and had used profane language. Seventy-three years later another
judge, Mark Delahay, was impeached for intoxication both on and
og' thed beneh but resigned before articles of impeachment were
adopted.

- A similsr concern with conduct incompatible with the proper exer-
cise of judicial office appears in the decision of the House to impeach
Associate Supreme Court Justice Samuel Chase in 1804. The House
alleged that Justice Chase had permitted his partisan views to influ-
ence his conduct of two trials held while he was conducting circuit
court several years earlier. The first involved a Pe Ivania farnmer
who had led a rebellion against & Federal tax collector 1n 1789 and was
later charged with treason. The articles of impeachment alleged that
“unmindful of the solemn duties of his office, and contrary to the
sacred obligation™ of his oath, Chase “did conduct himself in & man-
ner highly arbitrary, oppressive, and unjust,” citing procedural rul-
in%s against the defense. )

imilar Ianguage appeared in articles relating to the trial of a Vir-
ginia printer indicted under the Sedition Act of 1798. Specific ex-
amples of Chase’s bias were alleged, and his conduct was characterized
as “an indecent solicitude . . . for the conviction of the accused, un-
becoming even a public prosecutor but highly disgraceful to the char-
acter of a judge, as it was subversive of justice.” The eighth article
charged that Chase, “disregarding the duties . . . of his judicial char-
acter. . . . did . . . prevert his official right and duty to address the
ﬁmnd jury” by delivering “an intemperate and inflammatory political
arangue.” His conduct was alleged to be a serious breach of his duty
and 8t Loals, Miseourd, article tep pr d these speeches ™ able In any, {and}]
peculiariy indecent and unbecoming In the Chief Magistrate of the United States.” By means

of these speeches, the ariicle concluded, Johnson had brought the high office of tue presi.
dene'f “tnto contempt, ridiculs, and disgrace, to the great scandal of all good eltisens.”

% The Jndiclary Committee had raported a renolution of impeachment three monthe eariior
¢hal g President Johnson in its report with omissions of duty, usurpations of power,
and violations of his oath of office, the laws and the Coustitution in his confiict of Recon-
struction. The Houwe voted dowsr the resolution.

® The ianve of Pickering's Insanity was raised at trial in the Seunte, but was not discussed
by the House when 1t voted to impesch or to adopt articles of impeachment.

23950 T4k
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to judge impartially and to reflect on his competence to continue to
exercise the office,

Judge West H. Humphreys was impeached in 1862 on charges that
he Jplped the Confederacy without resigning his federal judgeship.+
Judicial prejudice against Union supporters was also alleged.

Judicial favoritism and failure to give impartial consideration to
cases before him were also among the allegations in the impeachment
of Judge George W. English in 1926. The final article charged that
his favoritism “had created distrust of the disinterestedness of his
official actions and destroyed public confidence in his court.®

8. EMPLOYING THE POWER OF THE OFFICE FOR AN IMPROPER PURPOSE
OR PERSONAL GAIN

Two types of official conduct for improper purposes have been
alleged in past impeachments. The first type involves vindictive use
of t 1eu-'o ce by federal judges; the second, the use of office for per-
sonal gain, :

Judge James H. Peck was impeached in 1826 for charging with
contempt a lawyer who had publicly criticized one of his decisions,
imprisoning him, and ordering his disbarment for 18 months. The
House debated whether-this single instance of vindictive abuse of
power was sufficient to impeach, and decided that it was, alleging that
:ihe conduct was unjust, arbitrary, and beyond the scope of Peck’s

uty.

. Vindictive use of power also constituted an element of the charges
in two other impeachments. Judge George W. English was charged
in 1926, among other things, with threstening to jail a local news-
paper editor for printing a critical editorial and with summoning local
officials into court in a non-existent case to harangue them. Some of
the articles in the impeachment of Judge Charles Swayne (1903)
alleged that he maliciously and unlawfully imprisoned two lawyers
and a litigant for contempt.

Six impeachments have alleged the use of office for personal gain
or the appearance of financial impropriety while in office. Secretary
of War William W, Belkmap was impeached in 1876 of high crimes and
misdemeanors for conduct that probably constituted bribery and cer-
tainly involved the use of his office for highly improper purposes--
receiving substantial annual payments through an intermediary in
return for his appointing a particular post trader at s frontier military
post in Indian territory.

The impeachments of Judges Charles Swayne (1903), Robert W.
Archbald (1912), George W. English (1926), Harold Louderback
(1932) and Halsted L. Ritter (1936) each involved charges of the use
of office for direct or indirect personal monetary gain.* In the
Archbald and Ritter cases, s number of allegations of improper
conduct were combined in a single, final article, as well as being
charged separately.

- # b

Although some of the language {n the artirlen suggested treason, only high crimes and

misdemeanors were alleged, and Humphrey's offenses wers ch a2 & fallure to din-
ehu'ge his judicial duties,

% Zome of the allegations against Judges Harold Louderback (1932) snd Halried Ritter
{1936) also involved judicial favoritixm affecting publie confidence in their courts.

& harged with falsifying ex})enle aceounts and using a railroad car
in the possession of & receiver he had tpﬁomtod. udge Archbald was charged with using
bis office to secure business favors from litigants sand ‘xotcntul litigants before his court.
Judges English, Louderback, and Ritter were charged with misusing their power to appoint
and set the fees of bankruptey receivers for personal profit.
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In drawing up articles of impeachment, the House has placed little
emphasis on criminal conduct. Less than one-third of the eighty-three
articles the House has adopted have explicitly charged the violation
of o criminal statute or used the word “criminal” or “crime” to de-
scribe the conduct alleged, and ten of the articles that do were those
involving the Tenure of Office Act in the impeachment of President
Andrew Johnson. The House has not always used the technical lan-
guage of the criminal law even when the conduct alleged fairly clearly
constituted a criminal offense, as in the Humphreys and Belknap im-

chments. Moreover, o number of articles, even though they may
ave alleged that the conduct was unlawful, do not seem to state crimi-
nal conduct—including Article Ten against President Andrew John-
son_ (chargmti inflammatory speeches), and ‘some of the charges
against all of the judges except Humphreys. :

Much more common in the articles are allegations that the officer
has violated his duties or his oath or seriously undermined public con-
fidence in his ability to perform his official functions. Recitals that s
judge has bmught is conrt or the judicial system into disrepute are
commonplace. In the impeachment of President Johnson, nine of the
articles allege that he acted “unmindful of the high duties of his office
and of his oath of office,” and several specifically refer to his constitu-
tional duty to take care that the laws be faithfully executed.

. The formal language of an article of impeachment, however, is less
significant than the nature of the allegations that it contains. All have
involved charges of conduct incompatible with continued performance
of the office; some have explicitly rested upon a “course of conduct” or
have combined disparate charges in a single, final article. Some of the
individual articles seem to have alleged conduct that, taken alone,
would not have been considered serious, such as two articles in the im-
peachment of Justice Chase that merely alleged procedural errors at
trial. In the early impeachments, the articles were not prepared until
sfter impeachment had been voted by the House, and it seems probable
that the decision to impeach was made on the basis of all the allega-
tions viewed as a whole, rather than each separate charge. Unlike the
Senate, whick votes separately on each article after trial, and where
conviction on but one article 1s required for removal from office, the
House appears to have considered the individual offenses less sig-
nificant than what they said together about the conduct of the of-
ficial in the performance of his duties, . L

Two tendencies should be avoided in interpreting the American im-

chments, The first is to dismiss them too readily because most have
involved judges. The second is to make too much of them. They do not
all fit neatly and logically into categories. That, however, is in keeping
with the nature of the remedy. It is intended to reach a };road variety
of conduct by officers that is both serious and incompatible with the
duties of the office. .

Past impeachments are not precedents to be read with an eye for an
article of impeachment identical to allegations that may be currently
under consideration. The American impeschment cases demonstrate
a common theme useful in determining whether grounds for impeach-
ment exist—that the gro\mds are derived from understanding the
nature, functions and duties of the office.
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III. The Criminality Issue

The phrase “high Crimes and Misdemeanors” may connote “crimi-

nality” to some. This likely is the predicate for some of the contentions
that only an indictable crime can constitute impeachable conduct.
Other advocates of an indictable-offense requirement would establish
& criminal standard of impeachable conduct because that standard is
definite, can be known in advance and reflects a contemporary legal
view of what conduct should be punished. A requirement of crimi-
nality would require resort to familiar criminal laws and concepts to
serve as standards in the impeachment %rocess. Furthermore, this
would pose problems concerning the applicability of standards of proof
and the like pertaining to the trial of crimes.?
. ‘The central issue raised by these concerns is whether requiring an
indictable offense as an essential element of impeachable conduct is
consistent with the purposes and intent of the framers in establishing
the impeachment power and in setting a constitutional standard for the
exercise of that power. This issue must be considered in light of the
historical evidence of the framers’ intent.? It is also useful to consider
whether the purposes of impeachment and criminal law are such that
indictable offenses can, consistent with the Constitution, be an essen-
tial element of grounds for impeachment. The impeachment of & Presi-
dent must occur only for reasons at least as pressing as those needs of
government that give rise to the creation of criminal offenses. But this
does not mean that the various elements of proof, defenses, and other
substantive concepts surrounding an indictable offense control the im-
peachment process. Nor does it mean that state or federal criminal
codes are necessarily the place to turn to provide a standard under the
United States Constitution. Impeachment is a constitutional remedy.
The framers intended that the impeachment language they employed
should reflect the grave misconduct that so injures or abuses our con-
stitutional institutions and form of government as to justify impeach-
ment. ‘

This view is supported by the historical evidence of the consti-
tutional meaning of the words “high Crimes and Misdemeanors.”
That evidence is set out above.® It establishes that the phrase “high
Crimes and Misdemeanors”—which over a period of centuries evolved
into the English standard of impeachable conduct—has a special
historical meaning different from the ordinary meaning of the terms
“crimes” and “misdemesanors.”* “High misdemeanors” referred to a

1 Bee A. Slmpson, 4 Treatisze on Federel Impeachments 28-20 (1916), It has slso been
argued that because Treason snd Bribery are crizces, “other high Crimes and Misdemean-
Generia Tmérely peduliee s UBHying PrincIle The question hera 15 whether hat prindiple 18

erely requires & neiple. on here 13 whethep tha ciple
tocmumwmegt." rather conduct n‘burun of mq:ouumnonn {nstitutions and {orgn of

1 The rule of eonstruction against recundancy indicates an intent not to require erimi.
nama .gt criminslity is required, the word “Misdemeanors” would add nothing to “high

1 See part ILB. sxprs, pp. 7-17.
+ See part ILB2 supre. pp. 11-13.

(22)
(66
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categgry of offenses that subverted the system of government. Since
the fourteenth century the phrase “high Crimes and Misdemeanors”
had been used in English impeachment cases to charge officials with
a wide ranfe of criminal and non-criminal offenses against the insti-
tutions and fundamental principles of English government.®

There is evidence that tﬁe framers were aware of this special, non-
criminal meaning of the phrase “high Crimes and Misdemeanors” in
the English law of impeachment.* Not only did Hamilton acknowl-
edge Great Britain as “the model from which [impeachment] has
been borrowed,” but George Mason referred in the debates to the
imgeachment of Warren Hasti then pending before Parliament.
Indeed, Mason, who proposed tﬁe phrase “high Crimes and Misde-
meanors,” expressly stated his intent to encompass “[2]ttempts to
subvert the Constitution.” ¥ .

The published records of the state ratifying conventions do not
reveal an intention to limit the grounds of 1mpeachment to criminal
offenses.® James Iredell said in the North Carolina debates on ratifica-
tion: , . .

_ ++ ., the person convicted is further liable to a trial at
common law, and may receive such common-law punishment
as belongs to & description of such offences if it be punish-
able by that law? ‘

Likewise, George Nicholas of Virginia distinguished disqualification

to hold office from conviction for criminal conduct:

If [the President] deviates from his duty, he is responsible
to his constituents. . . ., He will be absolutely disqualified to
hold any place of profit, honor, or trust, and liable to fur-
ther punishment if he has committed such high crimes as
are punishsble at commeon law.°

The post-convention statements and writings of Alexander Hamil-
ton, James Wilson, and James Madison—each a participant in the
Counstitutional Convention—show that they regarded impeachment
as an appropriate device to deal with offenses against constitutional
government by those who hold civil office, and not & device limited
to criminal offenses.’* Hamilton, in discussing the advantages of a
single rather than a plural executive, explained that a single execu-
tive gave the Eeople “the opportunity of discovering with facility
and clearness the misconduct of the persons they trust, in order either
to their removal from office, or to their actual punishment in cases
which admit of it.” 32 Hamiiton further wrote: “Man, in public trust,
will much oftener act in such s manner as to render him unworthy
of being any lonFer trusted, than in such a manner as to make him
obnoxious to legal punishment.”

The American experience with impeachment, which is summarized
above, reflects the principle that impeachable conduct need not be

# See part IT.A. suprs, pp. 5-T.
$ See part f‘ﬁ"' wpro, op. 12-13,

2 See nart ILBY, ow 13-18.

o & Erilor 114, o PP '
:ﬁuun'“’r'tohx swprs D. ¥ ; part TLB.3. anpre, pp. 13-15, 18
nrummiwo'.io,.mg'. : <55 SRPTS, PP P

3 1d. at 459,
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criminal, Of the thirteen impeachments voted by the House since
1789, at lesst ten involved one or more allegations that did not charge
a violation of ¢ ximinal law.*

Impeachment and the criminal law serve fundamentally different
purposes. Impeachment is the first step in a remedial process—re-
moval from office and possible disqualification from holding future
office. The purpose of impeachment is not personal punishment; '
its function is primarily to maintain constitutional government. Fur-
thermore, the Constitution itself provides that impeachment is no
substitute for the ordinary process of criminal law since its specifies
that impeachment does not immunize the officer from criminal liability
for his wrongdoing,*

The general applicability of the criminal law also makes it inap-
propriate as the standard for a process applicable to a highly spe-
cific situation such as removal of a President. The criminal law sets
a general standard of conduct that all must follow. It does not address
itself to the abuses of presidential power. In an impeachment pro-
ceeding a President i3 called to account for abusing powers that
ong' a President possesses.

ther characteristics of the criminal law make criminality inap-
propriate as an essential element of impeachable conduct. While
the failure to act may be a crime, the traditional focus of criminal
law is prohibitory. Impeachable conduct, on the other hand, may
include the serious failure to discharge the affirmative duties imposed
on the President by the Constitution. Unlike a eriminal case, the cause
for the removal of a President may be based on his entire course of
conduct in office. In particular situations, it may be s course of con-
duct more than individual acts that has a tendency to subvert consti-
tutional government,

To confine impeachable conduct to indictable offenses may well
be to set a standard so restrictive as not to reach conduct that might
adversely affect the system of government. Some of the most grievous
offenses against our constitutional form of government may not entail
violations of the criminal law.

1 See Part ILC, supro, pp. 13-17,

% It has been argued that *[{}Jmpeachment is a speclal form of punishment for erime.”
baot that gross and willful neglect of duty would be a violation of the oath of office and
“[gjueh violation, by criminal actz of commission or omission, 18 the only ponindictable
offense for which the President, Vice President, tudges or other ¢lvil officers can be
impeached.” I. Brant, Impeachment, Trials and Ervors 13, 20, 23 (1872), While this
approach might in particular i{natances lead to the aame results as the approach to
impeschment as a constitntional remedy for action incompatible with constitutionsl govern-
ment and the duties of constitotionsl office, it 1s, for the reasons stated in this memo-
randum, the latter spproach that best reflects the intent of the framers and the constitu.
tiona] functien of impeachment. At the tithe the Constitution was adopted, “crime” and
“punishment for criroe” were terms used far more broadly thsn today. The seventh
edition of Samuel Johnson's dictionary, published in 1785, defines ‘“crime” as “an act
contrary to right, an offense: & great fault: an act of wickedness.,” To the extent that
the debates on the Constitotion and its ratification refer to impeachment as s form of
Spunishment” it is ponishment In the sense that today would be thought a non-criminal
unctiot:i such as removal of a corporate officer for misconduct bdreaching his dutles to the
corporation. .

It is sometimes suggested that varlous provisions in the Conatitotion exempting
cases of impeachment from certain E.reovldonu relating to the trisl and punishment of
erimes indicate an intention to requ an indictable offense se an essentlal element of
impeschable conduct. In addition to the provision referred to In the text (Artlele I,
Section 3), cases of impeachment are exempted from the powsar of pardon and the right to
trial by jury in Article II, Section 2 and Article YII. Section 2 respectively. These pro-
visions were Jhcea in the Constitution In recognition that impeachable conduct ma
entall eriminal conduct and to make it clear that even when criminal conduet is Involved,
the tris! of an {mpeachment was not intended to be & eriminal & g. The soarves
quoted at notes 8-13, c:fm, show the understanding that impeachable conduet may, but
need not, involve criminal conduet.
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If criminality is to be the basic element of impeachable conduct, what
is the standard of criminal conduct to be? Is it to be criminality as
known to the common law, or as divined from the Federal Criminal
Code, or from an amalgam of State criminal statutes? If one is to turn
to State statutes, then which of those of the States is to obtain? If
the present Federal Criminal Code is to be the standard, then which
of its ﬁ(;‘rovxsions are to apply? If there is to be new Federal legislation
to define the criminal standard, then presumably both the Senate and
the President will take part in fixing that standard. How is this to be
accomplished without encroachment upon the constitutional provision
that “the sole power” of impeachment is vested in the House of
Representatives?

2 e?uirement of criminality would be incompatible with the intent
of the framers to provide & mechanism broad enough to maintain the
integrity of constitutional government, Impeachment is a constitu-
tional safety valve; to fulfill this function, it must be flexible enough
to cope with exigencies not now foreseeable. Congress has never under-
taken to define impeachable offenses in the criminal code. Even respect-
ing bribery, which is specifically identified in the Constitution as
grounds for im{)eachment, the federal statute establishing the criminal
offense for civil officers generally was enacted over seventy-five years
after the Constitutional Convention.??

In sum, to limit impeachable conduct to criminal offenses would be
incompatible with the evidence concerning the constitutional meaning
of the phrase “high Crimes and Misdemeanors” and would frustrate
the purpose that the frumers intended for impeachment. State and
federal criminal laws are not written in order to preserve the nation
against serious abuse of the presidential office. But this is the purpose
of the constitutional provision for the impeachment of & President and
that purpose gives meaning to “high Crimes and Misdemeanors.”

17 It appears from the annotations to the Revised Statutes of 1873 that bribexéy wag not
made & federal erime nntil 1790 for judges, 1853 for Members of Congress, and 1863 for
other civil officers. U.8. Rev, Stot., Title i.xx, . 6, §§ 5499502, This consideration
strongly suggests that conduct not monntiﬁ to statuiori bribery may nonetheless con-
stityte the constitutional “*high Crime and Misdemeanor” of bribery.
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IV. Conclusion

Impeachment is a constitutional remedy addressed to serious offenses
against the system of government, The purpose of impeachment under
the Constitution is indicated by the limited scope of the remedy (re-
moval from office and possible imﬁﬁc&tion from future office) and
by the stated grounds for impeachment (treason, bribery and other
high crimes and misdemeanors). It is not controlling whether treason
and bribery are criminal. More important, they are constitutional
wrongs that subvert the structure of(;zovemment, or undermine the
integrity of office and even the Constitution itself, and thus are “high”
offenses in the sense that word was used in English impeachments,

The framers of our Constitution consciously adopted a particular
phrase from the English practice to help define the constitutional
grounds for removal. The content of the phrase “high Crimes and Mis-
demeanors” for the framers is to be related to what the framers knew,
on the whole, about the English practice—the broad sweep of English
constitutional history and the vital role impeachment had played in
the limitation of royal prerogative and the control of abuses of minis-
terial and judicial power,

Impeachment was not a remote subject for the framers. Even as
they labored in Philadelphia, the impeachment trial of Warren Hast-
ings, Governor-General of India, was pending in London, a fact to
which George Mason made explicit reference in the Convention. What-
ever may be said on the merits of Hastings’ conduct, the charges against
him exemplified the central aspect of impeachment—the parliamen-
tary effort to reach grave abuses of governmental power.

The framers understood quite clearly that the constitutional system
they were creating mest include some ultimate check on the conduct
of the executive, particularly as they came to reject the suggested
plural executive. While insistent that balance between the executive
and legislative branches he maintained so that the executive would not
become the creature of the legislature, dismissible at its will, the fram-
ers also recognized that some means would be needed to deal with ex-
cesses by the executive, Impeachment was familiar to them, They
understood its essential constitutional functions and perceived its
adaptability to the American contest.

While it may be argued that some articles of impeachment have
charged conduct that constituted crime and thus that criminality is an
essential ingredient, or that some have charged conduct that was not
criminal and thus that criminality is not essential, the fact remains
that in the English practice and in several of the American impeach-
ments the criminality issue was not raised at all. The emphasis has been
on the significant effects of the conduct—undermining the integrity
of office, disregard of consitutional duties and oath of office, arrogation
of power, abuse of the governmental process, adverse impact on the
system of government. Clearly, these effects can be brought about in

(26)
{60
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ways not anticipated by the criminal law. Criminal standards and
criminal courts were established to control individual conduct. Im-
peachment was evolved by Parliament to cope with both the inadequacy
of criminal standards and the impotence of courts to deal with the
conduct of great public figures. It would be anomalous if the framers,
having barred criminal sanctions from the impeachment remedy and
limited it to removal and possible disqualification from office, intended
to restrict the grounds for impeachment to conduct that was criminal.

The longing for precise criteria is understandable ; advance, precise
definition of objective limits would seemingly serve both to direct fu-
ture conduct and to inhibit arbitrary reaction to past conduct. In pri-
vate affairs the objective is the control of personal behavior, in part
through the punishment of misbehavior. In general, advance defini-
tion of stundards respecting private conduct works reasonably well.
However, where the issue s presidential compliance with the con-
stitutional requirements and limitations on the presidency, the crucial
factor is not the intrinsic quality of behavior but the significance of
its effect upon our constitutional system or the functioning of our
government. .

It is useful to note three major presidential duties of broad scope that
are explicitly recited in the Constitution: “to take Care that the Laws
be faithfully executed,” to “faithfully execute the Office of President
of the United States” and to “preserve, protect, and defend the Con-
stitution of the United States” to the best of his ability. The first is
directly imposed by the Constitution; the second and third are in-
cluded in the constitutionally prescribed oath that the President is re-

uired to take before he enters upon the execution of his office and are,
therefore, also expressly imposed by the Constitution.

The duty to take care is affirmative. So is the duty faithfully to
execute the office. A President must carry out the obligations of his
office diligently and in good faith. The elective character and political
role of a President make it difficult to define faithful exercise of
his powers in the abstract. A President must make policy and exercise
discretion. This discretion necessarily is broad, especially in emergency
situations, but the constitutional duties of a President impose limita-
tions on its exercise.

The “take care” duty emphasizes the responsibility of a President
for the overall conduct of the executive branch, which the Constitu-
tion vests in him alone. He must take care that the executive is so orga-
nized and operated that this duty is performed.

The duty of a President to “preserve, protect. and defend the Con-
stitution” to the best of his ability includes the duty not to abuse his
powers or transgress their limits—not to violate the rights of citizens,
such as those guaranteed by the Bill of Rights, and not to act in dero-
gation of powers vested elsewhere by the Constitution.

Not all presidential misconduct is sufficient to constitute grounds
for impeachment. There is a further requirement—substantiality. In
deciding whether this farther requirement has been met, the facts
must be considered as a whole in the context of the office, not in terms
of separate or isolated events, Because impeachment of a President is
s grave step for the nation, it is to be predicated only upon conduct
seriously incompatible with either the constitutional form and prin-
ciples of our government or the proper performance of constitutional
duties of the presidential office.

28-950—T4—B
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Appendixes
APPENDIX A
Proceenives or THE CoxsrirorioNar CoNvexTion, 1787

SELECTION, TERM AND IMPEACIIMENT OF THE EXECUTIVE

The Convention first considered the question of removal of the ex-
ecutive on June 2, in Committee of the Whole in debate of the Virginia
Plan for the Constitution, offered by Edmund Randolph of Virginia
on May 29. Randolph’s seventh resolution provided : “that a National
Executive be instituted; to be chosen by the National Legislature for
the term of [ ] years, . and to be ineligible a second time; and that
besides a general authority to execute the National laws, it ought to
enjoy the Executive ri%hts vested in Congress by the Confederation.” !
Randolph’s ninth resolution provided for a national judiciary, whose
inferior tribunals in the first instance and the supreme tribunal in the
last resort would hear and determine (among other things) “impeach-
ments of any National officers.” (1:22) i

On June 1, the Committee of the Whole debated, but postponed the
question whether the executive should be a single person. It then
voted, five states to four, that the term of the execufive should be seven

ears. (I:64) In the course of the debate on this question, Gunning
edford of Delaware, who “was strongly opposed to so long a term as
seven years” and favored a triennial election with ineligibility after
nine years, commented that “an impeachment would reach misfeasance
only, not incapacity,” and therefore would be no cure if it were found
that the first magistrate “did not possess the qualifications ascribed to
him, or should lose them after his appointment.” (I :69)

On June 2, the Committee of the Whole agreed, eight states to two,
that the executive should be elected by the national legislature. (I:77)
Thereafter, Johr Dickenson of Delaware moved that the executive
be made removable by the national legislature on the request of a ma-
jority of the legislatures of the states. It was necessary, he argued,
“to place the power of removing somewhere,” but he did not like the
plan of impeaching the great officers of the government and wished
to preserve the role of the states. Roger Sherman of Connecticut
suggested that the national legislature should be empowered to re-
move the executive at pleasure (I:85), to which George Mason of
Virginia replied that “[sJome mode of displacing an unfit magistrate”
was indispensable both because of “the fallibility of those who choose”
and “the corruptibility of the.man chosen.” But Mason stronfly op-
posed making the executive “the mere creature of the Legislature”
a8 violation of the fundamental principle of good government. James
Madison of Virginia and “-James Wilson of Pennsylvania argued

"against Dickenson’s motion because it would put small states on an

11 The Records of the Federgl Convention 21 (M. Farrand of. 1911). All references
4 refer to the volume

hereafter in this appendix are given parenthetically {n the text an.
and page of B‘mum;. 1:21), ' v

(29)
(63)

51-740 98-4
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equal basis with large ones and “enable a minority of the people to
prevent ve removal of an officer who had rendered himself justly crimi-
nal in the eyes of a majority; open the door for intrigues against him
in states where his administration, though just, was unpopular; and
tempt him to pay court to particular states whose partisans he feared or
wished to engage in his behalf. (1:86) Dickenson’s motion was rejected,
with only Delaware voting for it. (1:87). '

The Committee of the Whole then voted, seven states to two, that
the executive should be made ineligible after seven years (I1:88).

On motion of Hugh Williamson of North Carolina, the Committee
agreed, apparently without debate, to add the clause “and to be re-

movable on impeachment & conviction of mal-practice or neglect of

duty.” (I:88) .

rSINGLE EXECUTIVE

The Committee then returned to the question whether there should
be a single executive. Edmund Rand_ol&l argued for a plural execu-
tive, primarily because “the permanent temper of the people was ad-
verse to the very semblance of Monarchy.” (1:88) HI; had said
on June 1, when the question was first discussed, that he regarded a
unity in the executive as “the foetiis of monarchy.” (1:66)). On June
4, the Committee resumed debate of the issue, with James Wiion
making the major argument in favor of o single executive. The motion
for u single executive was agreed to, seven states to three. (1:97).

George Mason of Virginia was absent when the vote was taken; he
returned during debaté on giving the executive veto power over legis-
lative acts. In arguing against the executive’s appomtment and veto

ower, he ‘commented that the Convention was constituting “a more

angeroixs “monarchy” than the British government, “an elective
one.? (1:101). He never could agree, he said “to give up all the rights
of the people to a single Magistrate. If more than one had been fixed
on, greater powers might have been entrusted to the Executive”; and
he hoped that the attempt to give such powers would have weight later
asan argument for a plural executive. (1:102).

On June 13, the Committee of the Whole reported its actions on
Randolph’s propositions to the Convention. (I:228-32) On June 15,
William Patterson of New Jersey proposed his plan as an alternative.
Patterson’s resolution called for a federal executive elected by Con-
gress, consisting of an unstated number of persons, to serve for an
undesignated term and to be ineligible for a second term. removable
by Con on application by a majority of the executives of the
states. The major purpose of the Patterson plan was to preserve the
equality of state representation provided in the Articles o Confedera-
tion, and it was on this issue that it was rejected. (II: 242-45) The Ran-
dolph resolutions called for representation on the basis of population
in both houses of the legislature. (I:229-30) The Patterson resolution
was debated in the Committee of the Whole on June 16, 18, and 19.
The Committee agreed seven states to three, to re-report Randolph’s
resolutions as amended, thereby adhering to them in preference to

Patterson’s. (1:322)
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BELECTION OF THE EXECUTIVE

On July 17, the Convention began debate on Randolph's ninth reso-
lution as amended and reported by the Committes of the Whole, The
consideration by the Convention of the resolution began with unani-
mous agreement that the executive should consist ~f a single person.
(I1:29) The Convention then turned to the mode ot election. It voted
against election by the people instead of the legislature, proposed by
Gouverneur Morris of Pennsylvania, one state to nine. (II: 32) Gouv-
erneur Morris had argued that if the executive were appointed and
impeachable by the legislature, he “will be the mere creature” of the
legislature (I1:29), a view which James Wilson reiterated, adding
that “it was notorious” that the power of appointment to great offices
“was most oorru}s)tly managed of any that had been committed to
legislative bodies.” ;II :32) -

uther Martin of Maryland then proposed that the executive be
chosen by electors appointed by state legislators, which was rejected
sight states to two, and election by the legislature was passed

unanimously. (II:32)
TERM OF THE EXECUTIVE

The Convention voted six states to four to strike the clause making
the President ineligible for reelection. In support of reeligibility,
Gouverneur Morris argued that ineligibility “tended to destroy the
great motive to good behaviour, the hope of being rewarded by a
H-Iapg)o)intment. It was saying to him, make hay while the sun shines.”

-t :

The question of the President’s term was then considered. A motion
to strike the seven year term and insert “during good behavior” failed
by a vote of four states to six. gl: 36) In his Journal of the Proceed-
ings, James Madison suggests that the “probable object of this motion
was merely to enforce the argument against re-eligibility of the Execu-
tive Magistrate, by holding out a tenure during good beharvior as the
alternative for keeping him independent of theti'ﬁgislature.” (I1:33)
After this vote, and a vote not to strike seven years, it was unuani-
mously agreed to reconsider the question of the executive’s re-eligibil-

ity. (11:36)
JURISDICTION OF JUDICIARY TO TRY IMPEACHMENTS

On July 18, the Convention considered the resolution dealing with
the Judiciary. The mode of appointing judges was debated, George
Mason suggesting that this question “may depead in some degree on
the mode of trying impeachments, of the Executive.” If the judges
were to try the executive, Mason contended, they surely ought not be
appointed by him. Mason opposed executive aspeintment; Gouver-
neur Morris, who favored it, agreed that it would be improper for the
judges to try an impeachment of the executive, but suggested that this
was not an a{tﬁument against their appointment by the executive.
(IX: 41-42) Ultimately, after the Convention divided evenly on a
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proposal for aEpointment by the Executive with advice and consent
of the second branch of the legislature, the question was postponed.
(I1: 44) The Convention did,%owever, unanimously agree to strike
the language giving the judiciary jurisdiction of *impeachments of
national officers.” (1I1:46)

REELECTION OF THE EXECUTIVE

On July 19, the Convention again considered the eligibility of tae
executive for reelection. (11:51) The debate on this issue reintroduced
the question of the mode of election of the executive, and it was unani-
mously agreed to reconsider generally the constitution of the execu-
tive, The debate suggests the extent of the delegates’ concern about
the independence of the executive from the legislature. Gouverneur
Morris, who favored reeligibility, said: ‘ .

One great object of the Executive is to controul the Legis-
lature. The Legislatnre will continually seek to aggrandize &
perpetuate themselves; and will seize those critical moments
groduced by war, invasion or convulsion for that S‘};}m Se.,

t is necessary then that the Executive Magistrate m{\%o be
the guardian of the peoﬁe, even of the lower classes, agst.
Legislative tyranny.... (I1:52)

The ineligibility of the executive for reelection, he argued, “wiil
destroy the great incitement to merit public esteem by taking away
the hope of being rewarded with a reappointment. . . . It will tempt
him to make the most of the Short space of time allotted him, to ac-
cumulate wealth and provide for his friends. . .. It will produce vio-
lations of the very Constitution it is meant to secure,” as in moments
of pressing danger an executive will be kept on despite the forms of
the Constitution. And Morris described the im ability of the
executive as “a dangerous part of the plan. It will hold him in such
dependence ti:at he will be no check on the Legislature, will not be &
firm guardian of the people and of the public interest. He will be
tlﬁ tool) of a faction, of some leading demagogue in the Legislature.”

153 .
( Morris proposed a popularly elected executive, serving for a two
year term, eligible for reelection, and not subject to impeachment. He
did “not regard . . . as formidable” the danger of his unimpeachability:

There must be certain great officers of State; a minister of
finance, of war, of foreign affairs &c. These he presumes
will exercise their functions in subordination to the Execu-
tive, and will be amenable by impeachment to the public
Justice. Without these ministers the Executive can do noth-
ing of consequence. (I1:53-54)

The remarks of other delegates also focused on the relationship be-
tween appointment by the legislature and reeligibility, and James Wil-
son remarked that “the unanimous sense” seemed to be that the execu-
tive should not be appointed by the legislat sre unless he was ineligible
for a second time. Elbridge Gerry of Massachusetts remarked,
“[Making the executive eligible for reappointment] would make him
absolutely dependent.” (I1:57) Wilson argued for popular election,
and Gerry for appointment by electors chosen by the state executives
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SELECTION, REELECTION AND TERM OF THE EXECUTIVE

_ Upon reconsidering the mode of agpointment, the Convention voted
six States to three for appointment by electors and eight States to two
that the electors should be chosen by State legislatures. (The ratio of
electors among the States was postponed.) It then voted eight States
to two against the executive’s ineligibility for a second term. (I1:58)
A seven-year term was rejected, three States to five; and a six-year
term adopted, nine States to one ( I1:58-59).

IMPEACHMENT OF THE EXECUTIVE

On July 20, the Convention voted on the number of electors for the
first election and on the apportionment of electors thereafter. (I11:63)
It then turned to the provision for removal of the executive on im-

eachment and conviction for “mal-practice or neglect of duty.” After

ebate, it was agreed to retain the impeachment provision, eight states
to two. (11:69) This was the only time during the Convention that the
pu of impeachment was specifically addressed.

Charles Pinckney of South Carolina and Gouverneur Morris moved
to strike the impeachment clanuse, Pinckney observing that the execu-
tive “[ought not to] be impeachable whilst in office.” (A number of
State constitutions then provided for impeachment of the executive
only after he had left otgce.) James Wilson and William Davie of
North Carolina argued that the executive should be impeachable while
in office, Davie commenting:

If he be not impeachable whilst in office, he will spare no
efforts or means whatever to get himself re-elected.

Davie called his impeachsability while in office “an essential security
for the good behaviour of the Executive.” (I1:64)

Gouverneur Morris, reiterating his {mavious argument, contended
that the executive “can do no criminal act without Coadjutors who
may be gunished. In case he should be re-elected, that will be sufficient
proof of his innocence.” He also questioned whether impeachment
would result in suspension of the executive. If it did not, “the mischief
will go on”; if it did, “the impeachment will be nearly equivalent to &
displacement, and will render the Executive dependent on those who
are to impeach.” (I1:64-65)

As the debate proceeded, however, Gouverneur Morris changed his
mind. During the debate, he admitted “corruption & some few other
offenses to be such as ought to be im;feachable,” but he thought they
should be enumerated and defined. (I1:65) By the end of the discus-
sion, he was, he said, “now sensible of the necessity of impeachments,
if the Executive was to continue for any time in office.” He cited the
possibility that the executive might “be bribed by a greater interest
to betray his trust,” (I1:68) While one would think the King of Eng-
land well secured against bribery, since “[h]e has as it were a fee sim-

le in the whole Kingdom,” yet, said Morris, “Charles II was bribed
v Louis XIV. The Executive ought therefore to be impeachable for
treachery.” (II: 68-89) Other causes of impeachment were “[c]or-
rupting his electors” and “incapacity,” for which “he should be pun-
ished not as a man, but as an officer, and punished only by degradation
from his office.” Morris concluded : “This Magistrate is not the King
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but the prime-Minister. The people are the King.” He added that care
should be taken to provide a mode for making him amenable to justice
that would not make him dependent on the legislature. (XI:69)

George Mason of Virginia was a strong advocate of the impeach-
ability of the executive; no point, he said, “is of more importance than
that the right of impeachment should be continued”:

Shall any man be above Justice? Above all shall that man be
above it, who can commit the most extensive injustice? When
great crimes were committed he was for punishing the prin-
cipal as well as the Coadjutors.

(This comment was in direct response to Gouverneur Morris’s original
contention that the executive could “do no criminal act without Coad-
jutors who may be punished.”) Mason went on to say that he favored
election of the executive bfy the legislature, and that one objection to
electors was the danger of their being corrupted by the candidates.
This, he said, “furnished & peculiar reason in favor of impeachments
whilst in office. Shall the man who hus practised corruption & by that
means procured his appointment in the first instance, be suffered to
escape punishment, by repeating his guilt ¥ (I1 65)

__Benjamin Franklin supported impeachment as ¢ favorable to the
Executive.” At a time when first magistrates could not formally be
brought to justice, “where the chief Magistrate rendered himself
obnoxious. . . . recourse was had to essassination in wch. he was not
only deprived of his life but of the opportunity of vindicating his
character.” It was best to provide in the itution “for the regular
punishment of the Executive when his misconduct should deserve it.
?ﬁl for) his honorable acquittal when he should be unjustly accused.”
1 85). . 4 , .

, James Madison argued that it was “indispensable that some provi-
sion should be made for defending the Community agst the incapac-
ity, negligence or perfidy of the chief Magistrate.” A limited term
“was not a sufficient security. He might lose his capacity after his
appointment. He might pervert his administration into a scheme of
peculation or oppression. He might betray his trust to foreign powers.”
(I1: 65-66) It could not be presumed that sll or & majority of a leg-
islative body would lose their capacity to discharge their trust or
bribed to betray it, and the difficulty of acting in concert for purposes
of corruption provided a security in their case. But in the case of the
Executive to be administered by one man, “loss of capacity or corrup-
tion was more within the compass of probable events, and either of
them might be fatal to the Republic.” (h :66)

Charles Pinckney reasserted that he did not see the necessity of
impeachments and that he was sure “they ought not to issue from the
Legislature who would . . . hold them as a rod over the Executive
and by that means effectually destroy his independence.” rendering his
i(eﬁslative revisionary power in particular altogether insignificant.

: 66

Elbri)dge Gerry argued for impeachment as a deterrent: “A good
magistrate will not fear them. A bad one ought to be kept in fear of
them.” He hoped that the maxim that the chief magistrate could do
10 wrong “would never be adopted here.” {I1: 66) .

Rufus King argued ﬁmst impeachment from the principle of the
separation of powers. The judiciary, it was said, would be impeach-
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able, but that was because they held their place during good behavior
and “[i]t is necessary therefore that a forum should be established for
trying misbehaviour.” (11:66) The executive, like the legislature and
the Senate in particular, would hold office for a limited term of six
years; “he would periodically be tried for his behaviour by his electors,
who would continue or discontinue him in trust according to the man-
ner in which he had discharged it.” Like legislators, therefore, “he
ought to be subject to no intermediate trial, by impeachment.” (11:67)
Impeachment is proper to secure good behavior of those holding their
office for life: it is unnecessary for any officer who is elected for a
limited term, “the ?eriodical responsibility to the electors being an
equivalent security.” (II:68)

King also suggested that it would be “most agreeable to him” if the
executive’s tenure in office were behaviour; and impeachment
would be appropriate in this case, “provided an in(iependent and effec-
tual forum could be advised.” He should not be impeachable by the
legislature, for this “would be destructive of his independence and of
the principles of the Constitution.” (II:67)

Edmund Randolph agreed that it -was necessary to proceed “with a
cautic as hand” and to exclude #as much as possible the influence of the
Legislature from the business.” He favored impeachment, however:

* The propriety of impeachments was a favorite principle
with him; Guilt wherever found ought to be punished. The
Executive will have great opportunitys of abusmfg his power;
particularly in time of war when the military force, and in
some respects the public money will be in his hands, Should no
regular punishment be provided, it will be irregularly inflicted
by tumults & insurrections. (I1:67)
Charles Pinckney rejoined that the pewers of the Executive “would
be so circumseribed as to render impeachment unnecessary,” (I1:68)

BELECTION OF THE EXECUTIVE

On July 24, the decision to have electors choose the executive was
reconsidered, and the national legislature was agsin substituted, seven
states to four. (I1:101) It was then moved fo reinstate the one-term
limitation, which led to discussion and motions with respect to the
length of his term——eleven years, fifteen years, twenty years (“the
medivum life of princes”—a suggestion possibly meant, aceording to
Madison’s journal. “as a caricature of the previous motions”), and
eight years were offered. (11:102) James Wilson proposed election for
a term of six years by a small number of members of the legislature
selected by lot. (I1:103) The election of the executive was unanimously
postponed. (I1:108) On July 25, the Convention rejected, four states
to seven, a proposal for appointment by the legislature unless the in-
cumbent were reeligible in which case the choice would be made by
electors appointed by the state legislatures, (II:111) It then reiected,
five states to six, Pinckney’s proposal for election by the legislature,
with no person eligible for more than six years in any twelve. (I1:113)

The debate continued on the 26th, and George Mason suggested re-
instituting the original mode of election and term reported by the
Committee of the Whole ( agpointment by the legislature, a seven-year
term, with no reeligibility for & second term). (I1:118-19) This was
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agreed to, seven states to three, (11:120) The entire resolution on the
executive was then adopted (six states to three) and referred to a five
member Committee on Detail to prepare s draft Constitution. (I1:121)

PROVISIONS IN TIE DRAFT OF ATGUST ¢

The Committee on Detail reported a draft on August 6. It included
the following provisions with respect to impeachment:

. The House of Representatives shall have the sole power of
impeachment. (Art. IV, sec. 6)

[The President] shall have power to grant reprieves and

ardons; but his pardon shall not be pleadable in bar of an
impeachment. . . . He [The President] shall be removed
from his office on impeachment by the House of Represent-
atives, and conviction in the Supreme Court, of treason,
bribery, or corruption, (Art. X, sec. 2)

The Jurisdiction of the Supreine Court shall extend . . .
to the trial of impeachments of Officers of the United States.
. . . In cases of irapeachment . . . this jurisdiction shall be
original. . . . The Legislature may assign any ?m of the
jurisdiction above mentioned (except the trial of the Presi-
dent of the United States) . .. to .. . Inferior Courts. . . .
(Art. X1, sec. 3 ,

The trial of all criminal offences (except in cases of im-
peachments) shall be in the State where they shall be com-
mitted; and shall be by Jury. (Art. X1, sec. 4)

Judgment, in cases of Impeachment, shall not extend fur-
ther than to removal from Office, and disqualification to hold
and enjoy any office of honour, trust, or profit, under the
United States. But the party convicted shall, nevertheless be
liable and subject to indictmnent, trial. judgrent and punish-
ment according to law. (Art, XT, sec. 5) (I1:178-79, 185-87)

The draft provided, with respect to the executive:

The Executive Power of the United States shall be vested
in a single person. His stile shall be “The President of the
United States of America;” and his title shall be, “His Excel-
lency”. He shall be elected by ballot by the Legislature. He
shall hold his office during the term of seven years; but shall
not be elected & second time, (Art. X, sec. 1) (IT:185)

Article IV, section 8 was unanimously agreed to by the Convention
on August 9. (II:231) On August 22, & prohibition of bills of attain-
der and ex post facto laws was voted, the first unanimously and the
second seven states to three. (II:376) On August 24, the Convention
considered Article X, dealing with the Executive. It unanimously
approved vesting the power in a single person. (II1: 401) It rejected,
nine states to two, a motion for election “by the people” rather than
by the Legislature. (I1:402) It then amended the provision to provide
for “joint ballot” (seven states to four), rejected each state having
one vote (five states to six), and added language requiring a majority
of the votes of the members present for election (ten states to one).
(I1:403) Gouverneur Morris proposed election by “Electors to be
chosen by the people of the several States,” which failed five states
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to six; then a vote on the “abstract question” of selection by electors
failed, the States being evenly divided (four states for, four opposed,
two divided, and Massachusetts absent). (II: 404)

On August 25, the clause giving the President pardon power was
unanimously amended so that cases of impeachment were excepted,
;:itgligl(') thana pardon not being pleadable in bar of impeachment. (I1:

On August 27, the impeachment provision of Article X was unani-
mously postponed at the instance of Gouverneur Morris, who thought
the Supreme Court an improper tribunal. (II: 427) A proposal to
make ]udﬁes removable by the Executive on the application of the
Senate and House was rejected, one state to seven. (IEI): 429)

EXTRADITION : “HIGH MISDEMEANOR”

.On _August 28, the Convention unanimously amended the extradi-

tion clause, which referred to any person “charged with treason, felony

or high misdemeanor in any State, who shall flee from justice” to

strike “high misdemeanor” and insert “other crime.” The change

was made “in order to comprehend all proper cases: it being doubtful

xgxletlﬁlé ;high misdemeanor’ had not a technical meaning too limited.”
FORUM FOR TRIAL OF IMPEACHMENTS

On August 31, those parts of the Constitution that had been post-
poned were referred to a committee with one member from each state—
the Committee of Eleven. (II: 473) On September 4, the Commit-
tee reported to the Convention. It proposed that the Senate have power
to try all impeachments, with concurrence of two-thirds of the mem-
bers present required for a person to be convicted, The provisions con-
cerning election of the President and his term in office were essentially
what was finally adopted in the Constitution, except that the Senate
was given the power to choose among the five receiving the most elec-
toral votes if none had a majority. (II: 496-99) The office of Vice
President was created, and it was provided that he should be ex officio
President of the Senater “except when they sit to try the impeach-
ment of the President, in which case the Chief Justice shall preside.”
(I1:498) The provision for impeachment of the President was amend-
ed to delete “corruption” as a ground for removal, reading:

He shall be removed from his office on impeachment by the
House of Representatives, and conviction by the Senate, for
treason, or bribery....(11:499)

The Convention postponed the Committee’s provision making the
Senate the tribunal for impeachments “in order to decide previously
on the mode of electing the President.” (IT:499) ’

' SELECTION OF THE PRESIDENT
Gouverneur Morris explained “the reasons of the Committee and

his own" for the mode of election of the President:

The 1st was the danger of intrigue & faction if the appointmt.
should be made by the Legislature. 2 the inconveniency of an
ineligibility required by that mode in order to lessen its evils,
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3 The difficulty of establishing a Court of Impeachments,
other than the Senate which would not be so proper for the
trial nor the other branch for the impeachment of the Presi-
dent, if appointed by the Legislature, 4 No body had ap-
peared to be satisfied with an appointment by the Legislature.
8. Many were anxious even for an immediate choice by the
people—6-~the indispensible necessity of making the Ex-
ecutive independent of the Legislature. (I1:500)

The “great evil of cabal was avoided” because the electors would vote
at the same time throughout the country at & great distance from each
other: “[i1t would be impossible also to corrupt them.” A conclusive
reason, said Gouverneur Morris, for having the Senate the judge of im-
peachments rather than the Supreme Court was that the Court “was to
try the President after the trial of the impeachment.” (IT:500) Objec-
tions were made that the Senate would almost always choose the Presi-
dent. Charles Pinckney asserted, “It makes the same body of men
which will in fact elect the President his Judges in case of an impeach-
ment.” (11:501) James Wilson and Edmund Randolph suggested that
the eventual selection should be referred to the whole legislature, not
just the Senate; Gouverneur Morris responded that the Senate was
preferred “because fewer could then, say to the President, you owe
your appointment to us. e thought the President would not depend
so much on the Senate for his re-appointment as on his general gnod
conduet.” (IX:502) Further consideration on the report was postponed
until the following day.

On Sentember 5 and 6, a substantial number of amendments were
proposed. The most imnortant, adonted bv a vote of ten states to
nne, provided that the House. rather than the Senats, should chonse
in the event no nerson received a maiority of the electoral votes, with
the reprecentation from each state having one vote, and a quorum
of two-thirds of the states beine required. (II: 527-28) This amend-
‘ment was supported as “lessening the aristocratic influenve of the
Senate.” in the words of George Mason. Earlier, James Wiison had
criticized the report of the Committee of Eleven as “having a danger-
oug tendencv to aristocracy: as throwing a dangerous power into
the hands of the Senate.” who would have, in fact, the appointment
of the President, and through his dependence on them the virtual
appointment to other offices (including the judiciary), would make
treaties. and would try all impeachments. “[TThe Legislative, Execu-
tive & Judiciary powers are all blended in one branch of the Govern-
ment. . . . [Tthe President will not be the man of the people as he
ought to be, but the Minion of the Senate.” (IT: 522-23) .

ADOPTION OF “HIGH CRIMES AND MISDEAMBANORS"

On September 8. the Convention considered the clause referring
to impeachment and removal of the President for treason and bribery.
George Mason asked, “Why is the vrovision restrained to Treason &
briberv only?” Treason as defined by the Constitution, he said. “will
not reach many great and dangerous offenses. ... Attempts to subvert
the Constitution may not be Treason . . .” Not only was treason lim-
ited, but it was “the more necessary to extend: the power of impeach-
ments” because bills of attainder were forbidden. Mason moved to add
“maladministration” after “bribery”. (I1:550)
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James Madison commented, “So vague a term will be equivalent
to a tenure during pleasure of the Senate,” and Mason withdrew “mal-
administration” and substituted “high crimes & misdemeanors . . .
agst. the State.” This term was adopted, eight states to three, (II:

550)
TRIAL OF IMPEACHMENTS BY THE BENATE

Madison then objected to trial of the President by the Senate and
after discussion moved to strike the provision, stating a preference
for a tribunal of which the Supreme Court formed a part. He objected
to trial by the Senate, “especially as [the President] was to be im-
peached by the other branch of the Legislature, and for any act
which might be called a misdemeanor. The President under these
circumstances was made improperly dependent.” (I1: 551) _

Gouverneur Morris (who had said of “maladministration” that it
wounld “not be put in force and can do no harm”; an election every
four years would “prevent maladministration” I1: 550) argued that
no tribunal other than the Senate could be trusted. The Supreme
Court, he said, “were too few in number and might be warped or
corrupted.” He was against o dependence of the executive on_the
legislature, and considered legislative tyranny the great danger. But,
he argued, “there could be no danger that the Senate would say
untruly on their oaths that the President was guilty of crimes or
facts, especially as in four years he can be turned out.” (II: 531)

Charles Pinckney opposed the Senate as the court of impeachments
because it would make the President too dependent on the legislature.
“If he opposes a favorite law, the two Houses will combine against
him, and under the influence of heat and faction throws him out of
office.” Hugh Williamson of Nerth Carolina replied that there was
“more danger of too much lenity than of too much rigour towards
the President,” considering the number of respects in which the Senate
was associated with the President. (II:51) .

After Madison’s motion to strike out the provision for trial by the
Senate failed, it was unanimously agreed to strike “State” and insert
“United States” after “misdemeanors against.” “in order to remove
ambiguity.” (I1:551) It was then agreed to add: “The vice-President
and other Civil officers of the U.S, shall be removed from office on
impeachment and conviction as aforesaid.”

ouverneur Morris moved to add a requirement that members of the
Senate would be on oath in an impeachment trial, which was agreed
to, and the Convention then voted, nine states to two, to agree to the
clause for trial by the Senate, (I1:552-53)

COMMITTEE ON STYLE AND ARRANGEMENT

A five member Committee on Style and Arrangement was appointed
by ballot to arrange and revise the language of the articles agreed to
by the Convention. (I1:553) The Committee reported a draft on Sep-
ternber 12. The Committee, which made numerous changes to shorten
and tighten the language of the Constitution, had dropped the expres-
sion “aﬂlinst the Uexrlnited States” from the description of grounds for
impeachment, so the clause read, “The president, vice-president, and
all civil officers of the United States, shall be removed from office on
impeachment for, and conviction of treason, bribery, or other high
Crimes and Misdemeanors.” (I1:600)
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SUSPENSION UPON IMPEACHMENT

On September 14, John Rutledge and Gouverneur Morris moved
“that persons impeached be suspended from their office until they be
tried and acquitted. (II:612) Madison objected that the President was
already made too dependent on the legislature by the power of one
branch to try him in consequence of an impeachment by the other.
Suspension he argued, “will put him in the power of one branch only,”
which can at any moment vote a temporary removal of the President
in order “to make way for the functions of another who will be more
favorable to their views.” The motion was defeated, three states to
eight, (II:613).

o further changes were made with respect to the impeachment
provision or the election of the President. On September 15, the Con-
stitution was agreed to, and on September 17 it was signed and the
Convention adjourned. (I1: 850)
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APPENDIX B

AMERICAN IstpescHMENT Cases
1. BENATOR WILLIAM BLOUNT (1797-1799)

a. Proceedings in the House

The House adopted a resolution in 1797 authorizing a select com-
mittee to examine a presidential message and accompanying papers
regarding the conduct of Senator Blount.! The committee reported
a resolution that Blount “be impeached for high crimes and misde

3

meanors,” which was adopted without debate or division.? :

b. Articles of Impeachment : :

Five articles of impeachment were agreed to by the House without
amendment (except a “mere verbal one”).? . .

Anrticle I charged that Blount, knowing that the United States was
at peace with Spain and that Spain and Great Britain were at war with
each other, “but disregarding the duties and obligations of his high
station, and designixag and intending to disturb the peace and tran-
quillity of the United States, and to violate and infringe the neutral-
ity thereof,” conspired and contrived to promote a hostile military
expedition against the Spanish possessions of Louisiana and Florida
for the purpose of wresting them from Spain and conquering them
for Great Britain, This was alleged to be “contrary to the duty of his
trust and station as a Senator of the United States, in violation of
the obligations of neutrality, and a%ainst the laws of the United States,
and the peace and interests thereof. : :

Article 11 charged that Blount knowing of a treaty between the
United States and Spain and “disregarding his high station, and
the stipulations of the . . . treaty, and the obligations of neutrality,”
conspired to engage the Creek and Cherokee nations in the expedition
a%ainst Louisiana and Florida. This was alleged to be contrary to
Blount’s duty of trust and station as a Senator, in violation of the
treaty and of the obligations of neutrality, and against the laws,
peace, and interest of the United States.

Article 111 alleged that Blount, knowing that the President was em-
powered by act of Congress to appoint temporary agents to reside
among the Indians in order to secure the continuance of their friend-
ship and that the President had appointed a principal temporary
agent, “in the ;rosecution of his criminal designs and of his conspira-
cies” conspired and contrived to alienate the tribes from the Presi-
dent’s agent and to diminish and impair his influence with the tribes,
‘“contrary to the duty of his trust and station as a Senator and the
peace and interests of the United States.” ~

135 ANNALS OF Coxa. 44041 (1797),
»d. 459,

s 1d. 951.
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Article IV charged that Blount, knowing that the Congress had
made it lawful for the President to establish trading posts with the
Indians and that the President had appointed an interpreter to serve
as assistant post trader, conspired and contrived to seduce the inter-
preter from his duty and trust and to engage him in the promotion
and execution of Blount’s criminal intentions and conspiracies. con-
trary to the duty of his trust and station as a Senator and against
the laws, treaties, peace and interest of the United States,

Article V charged that Blount. knowing of the boundary line be-
tween the United States and the Cherokee nation established by treaty.
in further prosecution of his criminal designs and conspiracies and
the more effectually to accomplish his intention of exciting the Chero-
kees to commence hostilities against Spain, conspired and contrived to
diminish and impair the confidence ot the Cherokes nation in the gov-
ernment of the United States and to create discontent and disaffec-
tion among the Cherokees in relation to the boundary line. This was
alleged to be against Blount’s duty and trust as a Senator and against
impeachment was dismissed.

¢. Proceedings in the Senate

. Before Blount’s impeachment, the Senate had expelled him for “hav-
ing been guilty of a high misdemeanor, entirely inconsistent with his
public trust and duty as s Senator.” ¢ At the trial a plea was interposed
on behalf of Blount to the effect that (1) a Senator was not a “civil
officer,” (2) having already been expelled, Blount was no longer im-
peachable, and (3) no crime or misdemeanor in the execution of the
office had been alleged. The Senate voted 14 to 11 that the plea was
sufficient in law that the Senate ought not to hold jurisdiction.® The
impeachment was dismissed.

2, DISTRICT JUDGE JOHN PICRERING (1803-1804)

a. Proceedings in the House

A message received from the President of the United States, regard-
ing complaints against Judge Pickering, was referred to a select com-
mittee for investigation in 1803.% A resolution that Pickering be
impeached “of high crimes and misdemeanors” was reported to the full
House the same year and adopted by a vote of 45 to 8.

b. Articles of Impeachment

A select committee was appointed to draft articles of impeachment.
The House agreed unanimously and without amendment to the four
articles subsequently reported.® Each article alleged high crimes and
misdemeanors by Pickering in his conduct of an admiralty proceeding
by the United States against & ship and merchandise that allegedly
had been landed without the payment of duties. .

Article I charged that Judge Pickering, “not regarding, but with
intent to evade” an act of Congress, had ordered the ship and mer-
chandise delivered to its owner without the production of any certifi-

g 250 (1199)
12 ANNaLs or CoNa, 460 (1803).

114, 842,
*13 AxNars or Cong. 3580 (1803).
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cate that the duty on the ship or the merchandise had been paid or
secured, “contrary to [Pickering's] trust and duty as judge .. ., and
to the manifest injury of [the] revenue.” *

Article 11 charged that Pickering, “with intent to defeat the just
claims of the United States,” refused to hear the testimony of witnesses
produced on behalf of the United States and, without hearing testi-
mony, ordered the ship and merchandise restored to the claimant “con-
trary to his trust and duty, as judge of the said district court, in viola-
tion of the laws of the Dniteci States, and to the manifest mnjury of
their revenue.” 1

Article 111 charged that Pickering, “disregarding the authority of
the laws, and wickedly meaning and intending to injure the revenues
of the United States, and thereby to impair the public credit, did
absolutely and positively refuse to allow” the appeal of the United
States on the uig'ml proceedings, “contrary to his trust and duty
as judge of the said district court, against the laws of the United
States, to the tﬁrea,t: injury of the public revenue, and in violation of
the sole’r’m:l oath which he had taken to administer equal and impartial
justice.” ¥ : ‘ oL

Article IV charged: e C

" That whereas for the due, faithful, and impartial adminis-
tration of justice, temperance and so})riety are essential quali-
ties in the character of a judge, yet the said John Pickering,
being a man of loose morals and intemperate habits, . . . did
appear upon the bench of the said court, for the purpose of
admipistering iustice [on the same dates as the conduct
charged in articles I-II1], in 8 state of total intoxication, . . .

_and did then and there frequently, in a most profane and in-

-decent manner, invoke the name of the Supreme Being, to the
evil example of all the good citizens of the United States, and
was then and there guilty of other high misdemeanors, dis-
graceful to his own character as a judge, and degrading
to the honor and dignity of the United States.®®

¢. Proceedings in the Senate
The Senate convicted Judge Pickering on each of the four articles
by a vote of 19 to 7.2 . )

d. Miscellaneous
The Senate heard evidence on the issue of Judge Pickering’s sanity,
but refused by a vote of 19 to 9 to postpone the trial.*®

3. JUSTICE SAMUEL CHASE (1804-1808)

a. Proceedings in the House )

In 1804 the House authorized a committee to inquire into the con-
duct of Supreme Court Justice Chase.** On the same dsg that Judge
Pickering was convicted in the Senate, the House adopted by a vote of

wid. 819,

2 1d, 320-21.
® 14, 321-22
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73 to 32 a resolution reported by the committee that Chase be im-
peached of *high crimes and misdemeanors.?

b. drticles of Impeackment

After voting separately on each, the House adopted eight articles.’®

Article I charged that, “unmindful of the solemn duties of his office,
and contrary to the sacred obligation by which he stood bound to dis-
charge them ‘faithfully and impartially, and without respect to per-
sons’ {a quotation from the judicial oath prescribed by statute],”
Chase. in presiding over a treason trial in 1800, “did, in his judicial
cepacity, conduct himself in & manner highly arbitrary, oppressive
and unjust” by:

(1) delivering a written opinion on the applicable legal definition
of treason before the defendant’s counsel had been heard;

(2) preventing counsel from citing certain English cases and U.S.
statutes; and

(3) depriving the defendant of his constitutional privilege to argue
the law to the jury and “endeavoring to wrest from the jury their
indisputable right to hear argument and determine upon the question
of law, as well as the question of fact” in reaching their verdict.

In consequence of this “irregular conduct” by Chase, the defendant
was deprived of his Sixth Amendment rights and was condemned to
death without having been represented by counsel “to the disgrace of
the character of the American bench, in manifest violation of law and
justice, and in olpen contempt of the rights of juries, on which ulti-
mately, rest the liberty and safety of the people.” *

Article 11 charged that, “prompted by a similar spirit of persecu-
tion and injustice,” Chase had presided over s trial in 1800 involving
a violation of the Sedition Act of 1798 (for defamation of the Presi-
dent, and, “with intent to oppress and procure the conviction” of
the defendant, allowed an individual to serve on the jury who wished
to be excused because he had made up his mind as to whether the pub-
lication involved was libelous.* _

Article I1T charged that, “with intent to oppress and procure the
conviction” of the defendant in the Sedition Act prosecution, Chase
refused to permit a witness for the defendant to testify “on pretense
that the said witness could not prove the truth of the whole of one of
the charges contained in the indictment, although the said charge em-
braced more than one fact.” 2 '

Anrticle IV charged that Chase's conduct throughout the trial was
“marked by manifest injustice, partiality, and intemperance”:

(1) in compelling defendant’s counsel to reduce to writing for
the court’s inspection the questions they wished to ask the witness
referred to in article I1I;

(2) in refusing to postpone the trial although an affidavit had
been filed stating the absence of material witnesses on behalf of
the defendant; )

§3) in using “unusual, rude and contemptuous expressions” to
defendant’s counsel and in “falsely insinuating” that they wished

% I'é. 1180,

8 14 ANNALS OF CONG. 74762 (1804).
»Id, 129-29,

»1d. 729,
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to excite public fears and indignation and “to produce that insub-
ordination to law to which the conduct of the judge did, at the
same tirae, manifestly tend";
(4) in “repeated and vexatious interruptions of defendant’s
counsel, which induced them to withdraw from the case”; and
(5) in manifesting “an indecent solicitude” for the defendant's
conviction, “unbecoming even a public prosecutor, but highly dis-
raceful to the character of a judge, as it was subversive of jus-
tice.” 2

Article V charged that Chase had issued a bench warrant rather
than a summons in the libel case, contrary to law.?

Article Vi charged that Chase refused a continuance of the libel
trial to the next term of court, contrary to law and “with intent to
oppress and procure the conviction” of the defendant.?*

Article VII charged that Chase, “dis-regurdin the duties of his of-
fice, did descend from the digml;g of a judge and stoop to the level of
an 1nformer” by refusing to discharge a grand jury and by charging
it to investigate a printer for sedition, with intention to procure the
prosecution of the printer, “thereby degrading his high judicial func-
tions and tending to impair the public confidence in, and respect for,
the tribuaals of justice, so essential to the general welfare.” #

Article VIII charged that Chase, “disregarding the duties and dig-
nity of his judicial character,” did “pervert his official right and duty
to address” a grand jury by delivering “an intemperate and inflam-
matory golmcal harangue with intent to excite the fears and resent-
ment” of the grand c{ury and the people of Maryland against their
state government and constitution, “a conduct highly censurable in
any, but peculiarly indecent and unbecoming” in a Justice of the Su-
preme Court. This article also charged that Chase endeavored “to
excite the odium” of the grand jury and the people of Maryland
against the government of the United States “by delivering opinions,
which, even if the judicial authority were competent to their expres-
gion, on a suitable occasion and in a proper manner, were &t that time,
and as delivered by him, highlg indecent, extra-judicial, and tending
to prostitute the high judicial character with which he was invested, to
the low purpose of an electioneering partisan.” *

¢. Proceedings in the Senate
Justice Chase was acgluitted on each article by votes mnIgI'mg from
0-34 not guilty on Article V to 18-15 guilty on Article VIIL*

4, DISTRICT JUDGE JAMES H. PECK (1830~-1831)

a. Proceedinigs in the House

The House adopted a resolution in 1830 authorizing an inquiry re-
specting District Judge Peck.* The Judiciary Committee reported
a resolution that Peck “be impeached of high misdemeanors in office”
to the House, which adopted it by a vote of 123 to 49.%°

= 14, 720-30,
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b. A rticle of Impeachment

After the House voted in favor of impeachment, a committee was
appointed to prepare articles. The single article proposed and fnally
adopted by the House clmrged that Peck, “unmindful of the solemn
duties of his station,” and “with interest in wrongfully and unjustly
to oppress, imprison, and otherwise injure” an attorney who had pub-
lished & newspaper article criticizing one of the judge's opinions, had
brought the attorney before the court and, under “the color and pre-
tences” of a contempt proceeding, had caused the attorney to be in-
risoned briefly ans suspended from practice for eighteen months.

he House charged that Peck’s conduct resulted in “the great dis-
. paragement of public f‘ugice, the abuse of judicial authority, and . . .

.the subversion of the liberties of the people of the United States.” 3

¢. Proceedings in the Senate v

The trial in the Senate focused on two issues. One issue was whether
Peck, by punishing the attorney for writing a newsgaper article, had
exceeded the limits of judicial contempt power under Section 17 of
the Judiciary Act of 1789. The other contested issue was the require-
ment of proving wrongful intent. , ' A

Judge Peck was acquitted on the sinfle article with twenty-one Sen-
ators voting in favor of conviction and twenty-two Senators against.®

8. DISTRICT JUDGE WEST M. HUMPHREYS (1862)

a. Proceedings in the House o ER

A resolution authorizing an inquiry by the Judjciary Committee
respecting District Judge Humphreys was adopted in 1862. Hum-
phreys was subsequently impeached at the recommendation of the in-
vestigating committee.® Lo s ' ' .
b. Articles of Impeachment ‘

Soon after the adoption of the impeachment resolution, seven articles
of impeachment were agreed to by the House without debate.*

Article I charged that in disregard of his “duties as a citizen . . .
und unmindful of the duties of his . . . office” as a judge, Hum-
phreys “endeavor[ed] by public speech to incite revolt and rebellion™
against the United States; and publicly declared that the people of

enuessee had the right to absolve themselves of allegiance to the
United States. ) ' i N

Article 1] charged thst, chsre,g;ardim%1 his duties as a citizen, his
obligations as a judge, and the “good behavior” clause of the Consti-
tution, Humphreys advocated and agreed to Tennessee's ordinance
of secession.

Article III charged that Humphreys organized armed rebellion
against the United Statesand wageg waragainst them, .

Article IV charged Humphreys with conspiracy to violate a civil
war statate that made it a criminal offense “to oppose by force the
authority of the Government of the United States.”

® Id, 880, For text of article, see H.B. Joun., 21st Cong., 1st Bess. 5061-96 (1830).
=7 Coxe, Des. 45 (1831). :

» Coxe, Groae, 37th Cong., 24 Sess, 229 {1862).
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Article V charged that, with intent to prevent the administration
of the laws of the United States and to overthrow the authority of the
United States, Humphreys had failed to perform his federal judicial
duties for nearly o year.

Article VI alleged that Judge Humphreys had continued to hold
court in his state, calling it the district cowrt of the Confederate States
of America. Article VI was divided into three specifications, related to
Humphreys’ acts while sitting as n Confederate judge. The first speci-
fication charged that Humphreys endeavored to coerce a Union sup-
porter to swear allegiance to the Confederacy. The second charged
that he ordered the confiscation of private progerty on behalf of the
Confederacy. The third charged that he jailed Union sympathizers
who resisted the Confederacy. .

Article VII charged that while sitting as a Confederate judge, Hum-
phreys unlawfully arrested and imprisoned a Union supporter.

¢. Proceedings in the Senate
" Humphreys could not be %rsonally served with the impeachment
summons because he had fled Union territory.®® He neither appeared at
the trial nor contested the charges. o

The Senate convicted Humphreys of all charges except the con-
fiscation of property on behalf of the Confederacy, which several Sen-
ators stated had not been properly proved.* The vote ranged from
38-0 guilty on Articles I and IV to 11-24 not guilty on specification
twoof Article VI. ’

0; PRESIDLNT ANDREW JOHNEON (18687-1868)

a. Proceedings in the House

The House adopted a resolution in 1867 authorizing the Judiciary
Coimmittee to inquire into the conduct of President Johnson*” A ma-
jority of the committee recommended impeachment,** but the House
voted against the resolution, 108 to 57.3 In 1868, however, the House
authorized an inquiry by the Committee on Reconstruction, which
reported an impeachment resolution after President Johnson had re-
moved Secretary of War Stanton from office. The House voted to im-
peach, 128-47.%

b. Articles of Impeachment .

Nine of the eleven articles drawn by a select committee and adopted
by the House related solely to the President’s removal of Stanton. The
removal allegedly violated the recently enacted Tenure of Office Act,*
which also categorized it as a “high misdemeanor.” 4

The House voted on each of the first nine articles separately; the
tenth and eleventh articles were adopted the following day. -

Article I charged that Johnson,

unmindful of the high duties of his office, of his oath of office,
and of the requirement of the Constitution that he should

218 38
n Cong, GronE, 39th Co%g., 2d Sess, 320-21 (1867).
#» 4 R. Rxp. No. 7, 40th Cong., 18t Sess. 59 (1887).
# Coxg, GLOBE, 40th Cong., 2d Sess. 68 (88D,

¢ Cono. Grone, 40th Cong., 2d Sess, 1400 (1868).
: ?‘ct 'os March 2, 1867, 14 Stat. 430
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take care that the laws be faithfully executed, did unlawfully

and in violation of the Constitution and laws of the United

States, issue an order in writing for the removal of Edwin M.
tanton.

Anrticle I concluded that President Johnson had committed “ a high
misdemeanor in office.” 4

Anrtieles 1] and 111 characterized the President’s conduct in the same
terms but charged him with the allegedly unlawful appointment of
Stanton’s replacement,

Article IV charged that Johnson, with intent, unlawfully conspired
with the replacement for Stanton and Members of the House of Rep-
resentatives to “hinder and prevent” Stanton from helding his office.

Article V, a variation of the preceding article, charged a conspiracy
to prevent the execution of the Tenure of Office Act, in addition to a
conspiracy to prevent Stanton from holding his office,

Article VI charged Johnson with conspiring with Stanton’s des-
ignated replacement, “by force to seize, take and possess” government
property in Stanton’s possession, in violation of both an “act to define
and punish certain conspiracies” and the Tenure of Office Act.

Article VII charged the same offense, but as a violation of the
Tenure of Office Act only. ,

Article VIII alleged that Johnson, by appointing 8 new Secretary
of War, had, “with intent unlawfully to control the disbursements of
the moneys appropriated for the military service and for the Depart-
ment of War,” violated the provisions of the Tenure of Office Act.

Article IX charged that Johnson, in his role as Commander in Chief,
had instructed the General in charge of the military forces in Wash-
ington that part of the Tenure of Office Act was nnconstitutional,
with intent to induce the General, in his official capacity as commander
of the Department of Washington, to prevent the execution of the
Tenure of Office Act.

Article X, which was adopted by amendment after the first nine
articles, alleged that Johnson, ,

unmindful of the high duties of his office and the dignity
and proprieties thereof, . . . designing and intending to set
aside the rightful authority and powers of Congress, did at-
tempt to bring into disgrace, ridicule, hatred, contempt, and
reproach, the Congress of the United States, [and] to impeir
and destroy the regard and respect of all good people . . .
for the Congress and legislative power thereof . . .

by making “certain intemperate, inﬂammator{, and scandalous ha-
rangues.” In addition: the same speeches were alleged to have brought
the Txigh office of the President into “contempt, ridicule, and disgrace,
to the great scandal of all good citizens.”

Article X7 combined the conduct charged in Article X and the nine
other articles to allege that Johnson had attempted to prevent the
execution of both the Tenure of Office Act and an act relating to arm
appropriations by unlawfully devising and contriving means by whic
he could remove Stanton from office.

4 For text of articles, see Cox, Gronr, 40th Cong., 24 Sess. 1603-18, 1842 (1868).
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¢. Proceedings in the Senate :

The Senate voted only on Articles II, III, and XI, and President
Johnson was acquitted on each, 35 guilty-—19 not guilty, one vote short
of the two-thirds required to convict.*

d. Miscellaneous

_All of the articles relating to the dismissal of Stanton alleged in-
dictable offenses. Article X cﬁd not allege an indictable offense, but this
article was never voted on by the Senate,

7. DISTRICT JUDGE MARK H. DELAHAY (1873)

a. Proceedings in the House S

A resolution authorizingean inquiry by the Judiciary Committee
respecting District Judge Delahay was adopted by the House in 1872.%
In 1873 the committee proposed a resolution of impeachment for “high
crimes and misdemeanors in office,” which the House * adopted.

b. Subsequent Proceedings -

Delahay resigned before articles of imgeachment were prepared,
and the matter was not pursued further by the House.'The charge
against him had been described in the House as follows:

The most grevious charge, and that which is beyond all
question, was that his personal habits unfitted him for the
judicial office, that he was intoxicated off the bench as well
as on the bench.*

8, BECRETARY OF WAR WILLIAM W. BELENAP (1876)

a. Proceedings in the House ,
In 1876 the Committes on Expenditures in the War Department **
unanimously recommended impeachment of Secretary Belknap “for
igh erimes and misdemeanors while in office,” and the House unani-
mously adopted the resolution.® .

b. Articles of Impeachment

Five articles of impeachment were drafted by the Judiciary Com-
mittee ® and adopted by the House, all relating to Belknap’s allegedly
corrupt appointment of a military post trader. The House agreed to
the articles as a group, without votin%‘ separately on each.”

Article I charged Belknap with “high crimes and misdemeanors in
office” for unlawfully réceiving sums of money, in consideration for the
appointment, made by him as Secretary of War.®

Article I1 charged Belknap with a “high misdemeanor in office” for
“willfully, corruptly, and unlawfully” taking and receiving money in
return for the continued maintenance of the post trader.®~

Article 111 charged that Belknap was “criminally disregarding his
duty as Secretary of War, and basely prostituting his high office to

4 Coxo, GLons Syep,, 40th Cong., 2 Sess. 418 (1868). '

& Coxa. GLoEE, 424 Cong., 2d Sess. 1808 (1872),
4 Cone, GLom, 424 Gong: 39 Bens: 1005 (1873):

“ The Committee wan authorined to investigate the Department of the Army generally.
13 Coxa. Rxc. 414 (1870),
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his lust for private gain,” when he “unlawfully and corruptly” con-
tinued his nppointee in office, “to the great injury and damage of the
officers and soldiers of the United States™ stationed at the military
post. The maintenance of the trader was also alleged to be “against
public Policy, and to the great disgrace and detriment of the public
service.” 3

Avrticle IV alleged seventeen separate specifications relating to Bel-
Jnap’s appointment and continuance in office of the post trader.”

Article V enumerated the instances in which Belknap or his wife
had corruptly received “divert large sums of money.” *®

¢. Proceedings in the Senate

The Senate failed to convict Belknap on any of the articles, with
votes on the articles ranging from 35 guilty—23 not guilty to 37
guilty—25 not guilty.”
d. Miscellaneous

In the Senate trial, it was argued that because Belknap had resigned
prior to his impeachment the case should be dropped. The Senate,
by a vote of 37 to 29, decided that Belknap was airenable to trial by
impeachment.®* Twenty-two of the Senator voting not guilty on each
article, nevertheless indicated that in their view the Senate had no
jurisdiction.® o ‘ ‘

9. DISTRICT JUDGE CHARLES SWAYNE (1903-1005)

a. Proceedings in the House .

The House adopted a resolution in 1908 directing an investigation
by the Judiciary Committee of District Judge Swayne.* The com-
mittee held hearings during the next year, and reported a resolution
that Swayne be impeached “of high crimes and misdemeanors” in
late 1904. The House agreed to the resolution unanimously.

b, Articles of Impeackment A

After the vote to impeach, thirteen articles were drafied and ap-
proved by the House in 1905.% However, only the first twelve articles
were presented to the Senate.*

Article I charged that Swayne had knowingly filed a false certificate
and claim for travel expenses while serving as a visiting judge, “where-
by he has been guilty of a high crime and misdemeanor in said office.”

Articles I and 111 charged that Swayne, having claimed and re-
ceived excess travel reimbursement for other trips, had “misbehaved
himself and was and is guilty of a high crime, to wit, the crime of ob-
taining money from the United States by a false pretense, and of a
high misdemeanor in office.” .

. Articles IV and V charged that Swayne, having appropriated a pri-
vate railroad car that was under the custody: of a receiver of his court

bl L 5
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and used the car, its provisions, and a porter without making com-
pensation to the railroad, “was and is guilty of an abuse of judicial
power and of a high misdemeanor in office.”

Articles VI and VII charged that for periods of six years and nine

Yyears, Judge Swayne had not been a bona fide resident of his judicial
distriet, in violation of a statute requiring every federal judge to reside
in his judicial district, The statute provided that “for offending against
this provision [the judge] shall be deemed guilty of a high misde-
meanor.” The articles charged that Swayne “willfully and knowingly
\'flé)lat;_ed” this law and “was and is guilty of a high misdemeanor in
office.”
. Articles VIII,IX, X, XI and XII charged that Swayne improperly
xm[hrxsoned two attorneys and a litigant for contempt of court. Articles
VIII and X alleged that the imprisonment of the attorneys was done
“maliciously and unlawfully” and Articles IX and XI ¢ arged that
these imprisonments were done “knowingly and unlawfully.” Article
XI cl_mrged that the private persor was imprisoned “unlawfully and
knowingly.” Each of these five articles concluded by charging that by
so acting, Swayne had “misbehaved himself in his office as judge and
was ﬁﬁmd”is guilty of an abuse of judicial power and a high misdemeanor
in office.

¢. Proceedings in the Senate
A majority of the Senate voted acquittal on all articles.*
L ] .

10. CIRCUIT JUDGE ROBERT W. ARCHBALD (1012-1813)

a. Proceedings in the House

The House authorized an investigation by the Judiciary Commit-
tee on Circuit Judge Archbald of the Commerce Court in 1912.5 The
Committes unanimously reported a resolution that Archbald be im-
peached for “misbehavior and for high crimes and misdemeanors.”
and the House adopted the resolution, 223 to 1.%¢

b. Articles of Impeachment

Thirteen Articles of impeachment were presented and adopted
simultaneously with the resolution for impeachment.

Article I charged that Archbald “willfully, unlawfully, and cor-
ruptly took advantage of his official position . . . to induce and influ-
ence the officials” of a company with litigation pending before his
court to enter into a contract with Archbald and his business partner
to sell them assets of a subsidiary company. The contract was allegedly
profitable to Archbald.*

Article II also charged Archbald with “willfully, unlawfully, and
corruptly” using his position as judge to influence a litigant then
befors the Interstate gc)»mmerce ommission (who on appeal would
be before the Commerce Court) to settle the cass and ase stock.**

Article I11 charged Archbald with using his official positicn to ob-
tain a leasing agreement from a party with suits pending in the Com-
merce Court.*® ,

“ 74, 346772,
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Article IV nlleged “gross and improper conduct” in that Archbald
had (in another suit pending in the Commerce Court) “secretly,
wrongfully, and unlawfully” requested an attorney to obtain an ex-
planation of certain testimony from a witness in the case. and sub-
sequently requested argument in support of certain contentions from
the same attorney, all “without the knowledge or consent” of the op-
posing party.’

Article V charged Archbald with accepting “a gift, reward or pres-
ent” from a person for whom Archbald had attempted to gain a fav-
orable leasing agreement with a potential litigant in Archbald's
court.™

Article VI again charged improper use of Archbald’s influence as a
judge. this.time with respect to a purchase of an interest in land.

Articles VII through XI1 referred to Archbald’s conduet during his
tenure as district court judge. These articles alleged improper and un-
becoming conduct constituting “mishehavior” and “gross misconduct”
in office stemming from the misuse of his position as judge to influence
litigants before his court, resulting in personal gain to Archbald. He
was also charged with accepting a “large sum of money” from people
likely “to be interested in litigation” in his court, and such conduct
was alleged to “bring his . . . office of district judge into disrepute.” 72
Archbald was also charged with accepting money “contributed . . . by
various attorneys who were practitioners in the said court”; and ap-
Enointing and maintaining as jury cgmmissioner an attorney whom he

ew to be general counsel for a potential litigant.™

Article X111 summarized Archbald’s conduct both as district court
judge and commerce court judge, charging that Archbald had used
these offices “wrongfully to obtain credit,” and charging that he had
used the latter office to affect “various and diverse contracts and agree-
ments,” in return for which he had received hidden interests in said
contracts, agreements, and properties,’™

¢. Proceedings in the Senate

The Senate found Archbald guilty of the charges in five of the
thirteen articles, including the catch-all thirteenth. Archbald was re-
moved from office and disqualified from holding any future office.™

11. DISTRICT JUDGE GEORGE W, ENGLISH (1825-1820)

a. Proceedings in the House

The House adopted a resolution in 1925 directing an inquiry into
the official conduct of District Judge English. A subcommittee of the
Judiciary Committee took evidence in 1925 and recommended impeach-
ment.’™® In March 1926, the Judiciary Committee reported an impeach-
ment resolution and five articles of impeachment.”* The House adopted
the impeachment resolution and the articles by a vote of 306 to 62.7

*Id,
= 8, Xoc. No. 1140, 624 Cong., 4d Sens, 182049 (1013),
™ H.R. Doc, No. 145, 69th Cong., 1st Sess, (1925).

T 47 Cong, Ruc. 6280 (1926).

™ Jd. 6735,
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Judge English resigned six days before the date set for trial in the
Senate, The House Managers stated that the resignation in no way
affected the right of the Senate to try the charges, but recommended
that the impeachment proceedings be discontinued.”™ The recommen-
dation was accepted by the House, 290 to 23,%

b, Avticles of Impeackment

Article I charged that Judge English “did on divers and various
occasions so abuse the powers of his high office that he is hereby
charged with tyranny and oppression, waereby he has brought the
administration of justice in [&is] court . . . into disrepute, and , . .
is guilty of misbehavior falling under the constitutional provision as
ground for impeachment and removal from office.” The article alleged
that the judge had “willfully, tyrannically, oppressively and unlaw-
fully” disbarred lawyers practicing before him, summoned state and
local officials to his court in an imaginary case and denounced them
with profane language, and without sufficient cause summoned two
newspapermen to his court and threatened them with imprisonment.
It was also alleged that Judge English stated in open court that if he
instructed a jury that a man was guilty and they did not find him
guilty, he would send the jurorsto jail.

Article Il charged that Judge English knowingly entered into an
“unlawful and improper combination” with a referee in bankruptcy,
appointed by him, to control bankruptey proceedings in his dis-
trict for the benefit and profit of the judge end his relatives and
friends, and amended the bankruptey rules of his court to enlarge the
authority of the bankruptcy receiver, with s view to his own benefit.

Article I1] charged that Judge English “corruptly extended favorit-
ism in diverse matters,” “with the intent to corruptly prefer” the
referee in bankruptcy, to whom English was alleged to be “under great
obligations, financial and otherwise,” :

Article IV charged that Judge English ordered bankruptey funds
within the jurisdiction of his court to be deposited in banks of which he
was a stockholder, director and depositor, and that the judge entered
into an agreement with each bank to designate the bank a gepository
of interest-free bankruptcy funds if the bank would employ the judge’s
son as a cashier. These actions were stated to have been taken “with the
wrongful and unlawful intent to use the influence of his . . . office as
judge for the personal profit of himself” and his family and friends.

Article V alleged that Judge English's treatment of members of the
bar and conduct in his court during his tenure had been oppressive to
both members of the bar and their clients and had deprived the clients
of their rights to be protected in liberty and property. It also alleged
that Judge English “at diverse times and places. while acting as such
judge, did disregard the authority of the laws, »»d . . . did refuse to
allow . .. the benefit of trial by jury, contrary to his. .. trust and duty
as gudge of said district court, against the laws of the United States
and in violation of the solemn oath which he had taken to administer
equal and impartial justice.” Judge English’s conduct in making deci-
sions and orders was alleged to be such “as to excite fear and distrust
and to inspire a widespread belief, in and beyond his judicial district

™88 Cona, Rec. 207 (19268).
® Id. 302,
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. . . that causes were not decided in said court according to their
merits,” “{a]l] to the scandal and disrepute” of his court and the ad-
ministration of justice in it. This “course of conduet™ was alleged to be
“misbehavior” and “a misdemeanor in office.”

e, Proceedings in the Senate

The Senate, being informed by the Managers for the House that the
House desired to discontinue the proceedings in view of the resignation
of Judge English, approved a resolution dismissing the proceedings
by a vote of 70 to 9.9

12, DISTRICT JUDGE HAROLD LOUDERBACK (1932~1913)

@ Proceedings in the House

A resolution directing an inquiry into the official conduct of District
Judge Louderback was adopted by the House in 1932. A subcommittee
of the Judiciary Committee took evidence. The full Judiciary Com-
mittee submitted a report in 1933, including a resolution that the evi-
dence did not warrant impeachment, and a brief censure of the Judge
for conduct prejudicial to the dignity of the judiciary.®* A minority
consisting of five Members recommended impeachment and moved five
articles of impeachment from the floor of the House.®® The five aiticles
were adopted as a group by a vote of 183 to 143.%

b. Articles of Impeachment

Article I charged that Louderback “did . . . so abuse the power
of his high office, that he is hereby charged with tgranng and oppres-
sion, favoritism and conspiracy, whereby he has brought the admin-
istration of justice in the court of which he is a judge into disrepute,
and by his conduct is guilty of misbehavior.” It alleged that Louder-
back used “his office and power of district judge in his own personal
interest” by causing an attorney to be appointed as a receiver in bank-
ruptey at the demand of a person to whom Louderback was under
financial obligation. It' was further alleged that the attorney had re-
ceived “large and exorbitant fees” for his services; and that these fees
had been passed on to the person whom Louderback was to reimburse
for bills incurred on Louderback’s behalf.
" Article II charged that Louderback had allowed excessive fees to a
receiver and an attorney, described as_his “sersonal and political
friends and associates.” and had unlawfully made an order conditional
upon the agreement of the parties not to appeal from the allowance of
fees. This was described as “s course of improper and unlawful
conduct as n Judge.” It was further alleged that Louderback “did not
give his fair, impartial, and judicial consideration” to certain objec-
tions; and that he “was and is guilty of a course of conduct oppressive
and unjudicial.” ‘ . .

Article I1] charged the knowing appointment of an unqualified per-
son as a receiver, resulting in disadvantage to litigants in his court.

Article I'V charged that “misusing the powers of his judical office
for the sole nurpose of enriching” the unanalified receiver mentioned
in Article ITI, Louderback failed to give “fair, impartial, and judicial

. sLId, 344, 348. .
# 78 CoNe, Rec. 4913 (1933) ¢ H.R. Rxp. No, 2063, 724 Cong.. 24 Ress, 1 {1033).
=78 ggm: REC. 4014 (1087) ; H.R, Rer, No. 2065, 724 Cong., 24 Sess. 13 (18383).

% 76 Coxa, REC. 4928 (1933).
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consideration” to an application to discharge the receiver; that “sitting

in a part of the court to which he had not been assigned at the time,

he took jurisdiction of & case although knowing that the facts and

law compelled dismissal; and that this conduct was “filled with
artiality and favoritism” and constituted “misbehavior” and a “mis-
emeanor in office.”

Article V, as amended, charged that “the reasonable and probable
result” of Louderback’s actions alleged in the previous articles “has
been to create a general condition of widespread fear and distrust and
disbelief in the fairness and disinterestedness” of his official actions.
1t further alleged that the “general and aggregate result” of the con-
duct had been to destroy confidence in Louderback’s court, “which for
a Federal judge to destroy is a erime and misdemeanor of the highest
order.” # SR : N
¢. Proceedings in the Senate : e

A motion by counsel for Judge Louderback to make the original
‘Article V more definite was consented to by the Managers for the
House, resulting in the amendment of that Article.s , .

Some Senators who had not heard all the testimony felt unqualified
to vote upon Articles I through IV, but capable of voting on Article
V, the omnibus or “catchall” article.” S .

Judge Louderback was acquitted on each of the first four articles,
the closest vote being on Article I (34 guilty, 42 not guilty). He
was then acquitted on Article V, the vote being 45 guilty, 84 not
guilty—short of the two-thirds majority required for conviction,

13. DISTRICT JUDGE HALSTED L. RITTER (1933-1938)

a. Proceedings in the House : :

A resolution directing an inguiry into the official conduct of Dis-
trict Judge Ritter was adopted by the House in 1933.% A subcom-
mittee of the Judiciary Committee took evidence in 1933 and 1934.
A resolution that Ritter “be impeached for misbehavior, and for high
crimes and misdemeanors,” and recommending the adoption of four
articles of impeachment, was reported to the full House in 1936, and
adopted by a vote of 181 to 1465 Before trial in the Senate, the House
approved a resolution submitted by the House Managers, replacing
the fourth original articles with seven amended ones, some charging
new offenses .

b. Articles of Impeackment

Article I charged Ritter with “misbehavior” and “a high erime and
misdemeanor in office,” in fixing an exorbitant attorney’s fee to be paid
to Ritter’s former law partner, in disregard of the “restraint of pro-
priety ... and ... danger of embarrassment”; and in “corruptly and
unlawfully” accepting cash payments from the attorney at the time
the fee was paid.

Article IT charged that Ritter, with others, entered into an “ar-
rangement” whose purpose was to ensure that bankruptcy property

%77 Cova. REC. 1857, 4086 (1038).
= 7a. 3853, 1857, 07 4086 (1938)
14, 4083

= AN Cona: Rre. 3066-3092 (1936)
® 14, 45974601, *
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would continue in litigatian before Ritter’s court. Rulings by Ritter
were alleged to have “made eflective the champertous undertaking”
of others, but Ritter was not himself explicitly charged with the crime
of champerty or related criminal offenses. Article II also repeated
the allegations of corrupt and unlawful receipt of funds and alleged
that Judge Ritter “profited personally” from the “excessive and un-
warrantea” fees, that he had received a free room at a hotel in receiver-
ship in his.court, and that he “wilfully failed and neglected to per-
form his duty to conserve the assets” of the hotel.

Article 117, as amended, charged Ritter with the practice of law
while on the bench, in violation of the Judicial Code. Ritter was
alleged to have solicited and received money from a corporate client
of his old law firm. The client nl]eged%{ hag large property interests
within the territorial jurisdiction of Ritter’s court. These acts were
described as “calculated to bring his office into disrepute,” and as a
“high crime and misdemeanor.”

. Article IV, added by the Managers of the House, also charged prac-
tice of law while on the bench, in violation of the Judicial Code.

Articles V and V1, also added by the Managers, alleged that Ritter
had violated the Revenue Act of 1928 b wiﬁguny failing to report
and pay tax on certain income received by him——primarily the sums
described in Articles I through IV. Each failure was described as a
“high misdemeanor in office.”

Article VII (former Article IV amended) charged that Ritter
was guilty of misbehavior and high crimes and misdemeanors in office
because “the reasonable and proabnble consequence of [his] actions
or conduct . . . as an individual or . . . judge, is to bring his court
into scandal and disrepute,” to the prejudice of his court and public
confidence in the administration of justice in it, and to “the pre?udice
of public respect for and confidence in the Federal judiciary,” ren-
dering him “unfit to continue to serve as such judge.” There followed
four specifications of the “actions or conduct” referred to. The first
two were later dropped by the Managers at the outset of the Senate
trial; the third referred to Ritter’s acceptance (not alleged to be cor-
rupt or unlawful) of fees and gratuities from persons with large
property interests within his territorial jurisdiction. The fourth, or
omnibus, specification was to “his conduct as detailed in Articles I,
I1, IIT and IV hereof, and by his income-tax evasions as set forth in
Articles V and VI hereof.” .

Before the amendment of Article VII by the Managers, the omni-
bus clause had referred only to Articles I and II, and not to the crim-
inal allegations about practice of law and income tax evasion,

¢. Proceedings in the Senate

Judge Ritter was acquitted on each of the first six articles, the guilty
vote on Article I falling one vote short of the two-thirds needed to
convict. He was then convicted on Article VII—the two specifications
of that Article not being separately voted upon—by a single vote, 56
to 289 A point of order was raised that the conviction under Article
VII was improper because on the acquittals on the substantive charges
of Articles I through VI. The point of order was overruled by the
Chair, the Chair stating, “A point of order is made as to Article VII

% 8, Doc, No. 200, T4th Cong., 24 Sess. 637-38 (1936).
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in which the respondent is charged with geneml misbehavior, It is
a separate charge from any other charge.” ®

d. Miscellaneous

After conviction, Judge Ritter collaterally attacked the validity
of the Senate proceedings '1I>y bringing in the Court of Claims an ac-
tion to recover his salary. The Court of Claims dismissed the suit on
the ground that no judicial court of the United States has authority to
review the action of the Senate in an impeachment trial.”

" 7d. 838,
% Ritter v, United States, 84 Ct. CL 208, 300, cert denied, 300 U.8, 668 (1836).
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APPENDIX C

Secoxpary Sovrces oN ThHE CrivMivaLrry Issue

The Association of the Bar of the City of New York, The Law of
Presidential Impenchment and Removal (1974). The study con-
cludes that impeachment is not limited to criminal offenses but ex-
tends to conduct undermining governmental integrity.

. Bayard, James, A Brief Exposition of the Constitution of the United

tates, (Hogan & Thompson, Philadelphia, (1838), A treatise on

American constitutional law concluding that ordinary legal forms
ought not to govern the impeachment process.

Berger, Raoul, Impeachment : The Constitutional Problems, (Harvard

niversity Press, Cambridge, 1978). A eritical historical survey of
English and American precedents concluding that criminality is
not & requirement for impeachment.

Bestor, Arthur, “Book Review, Berger, Impeackment: The Constitu-
tional Problema,” 49 Wash. L. Rev. 225 (1973). A review concluding
that the thrust of impeachment in English history and as viewed
by the framers was to reach political conduct injurious to the com-
monwealth, whether or not the conduct was criminal.

Boutwell, George, The Conatitution of the United States at the End of
the First Century, (D. C. Heath & Co., Boston, 1895). A discussion
of the Constitution’s meaning after a century’s use, concluding that
impeachment had not been confined to criminal offenses.

Brant, Irving, Impeachment: Trials & Errors, (Alfred Knopf, New
York, 1972%. A descriptive history of American impeachment pro-
ceedings, which concludes that the Constitution should be read to
limit impeachment to criminal offenses, including the common law
ogensa of misconduct in office and including violations of oaths of
office,

Brvce, James, T'he American Commonwealth, (Macmillan Co., New
York, 1931) (reprint). An exposition on American government
concluding that there was no final decision as to whether impeach-
ment was confined to indictable crimes, The author notes that in
English impeachments there was nc requirement for an indictable
crime.

Burdick, Charles, The Law of the American Constitution, (G. T.
Putnam & Sons, New York, 1922). A text on constitutional inter-
pretation concluding that misconduct in office by itself is grounds
for impeachment.

Dwight, Theodore, “Trial by Impeachment.” 8 Am. L. Reg. (N.S.)
257 (1867). An article on the eve of President Andrew Johnson's
impeachment concluding that an indictable crime was necessary to
make out an impeachable offense.

Etridge, George, “The Law of Impeachment,” 8 Miss. L. J. 283 (1936).
An article arguing that impeachable offenses had a definite meaning
discoverable in history, statute and common law.

(58)
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Feerick, John, “Impeaching Federal Judges: A Study of the Con-
stitutional Provisions,” 30 Fordham L. fev. 1 (1070). An article
concluding that impeachment was not limited to indictable crimes
but extended to serious misconduet in office.

Fenton, Paul, “The Scope of the Impeachment Power,” 65 Yw. U. L.
Llev. 719 (1970). A law review article concluding that impeachable
offenses are not limited to crimes, indictable or otherwise,

Finley, John and John Sanderson, 7'he American Executive and Eir-
ecutive Methods, (Century Co., New York, 1908). A book on the
presidency concluding that impeachment reaches misconduct in
office, which was a common law crime embracing all improprieties
showing unfitness to hold office.

Fuaster, Roger, Commentaries on the Conatitution of the United States,
(Boston Book Co., Boston, 18968), vol. I. A discussion of constitu-
tional law concluding that in light of English and American his-
t%_ry any conduct showing unfitness for office is an impeachable
offense.

Lawrence, William, “A Brief of the Authorities upon the Law of Im-
peachable Crimes and Misdemeanors,” Congressional Globe Supple-
ment, 40th Congress, 2d Session, at 41 (1868). An articls at the time
of Andrew Johnson's impeachment concluding that indictable crimes
were not needed to make out an impeachable offense,

Note, “The Exclugiveness of the Impeachment Power under the Con-
stitution.” 51 Harv. L. Rev. 330 (1837). An article concluding that
the Constitution included more than indictable crimes in its defini-
tion of impeachsable offenses. : :

Note, “Vagueness in the Constitution: The Im})eachment Power,” 25
Stan. L. Rev. 808 (1973}, This book review of the Berger and Brant
books concludes that neither author satisfactorily answers the ques-
tion whether impeachable offenses are limited to indictable crimes.

Pomeroy, John, An Introduction to the Constitutional Law of the
United States, (Hurd and Houghton, New York 1870). A considera-
tion of constitutional history which concludes that impeachment
reached more than ordinsary indictable offenses,

Rawle, William, 4 View of the Constitution of the United States,
(P. H. Nicklin, Philadelphia, 1829, 2 vol. ed.). A discussion of the
legal and political principles underlying the Constitution, conclud-
ing on this issue that an impeachable offense need not be a statutory
crime, but that reference should be made to non-statutory law,

Rottschaefer, Henry, Handbook of American Conastitutional Law,
(West, St. Paul, 1936). A: treatise on the Constitution concluding
that impeachment reached any conduct showing unfitness for office,
whether or not a eriminal offense. R L

Schwartz, Bernard, 4 Commentary on the Constitution of the United
States, vol. I, (Macmillan, New York, 1863). A trextise on various
aspects of the Constitution which concludes that there was no set-
tled definition of the phrase “high Crimes and Misdemeanors,” but
that it did not extend to acts merely unpopular with Co The
author suggests that criminal offenses may not be the whole content
of the Constitution on this point, but that such offenses should be a

guide.
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Sheppard. Furman, The Conatitutional Textbook, (George W. Clilds.
Pfxﬂade!phia, 1855). A text on Constitutional meaning concinding

that impeachment was designed to reach any serious vielation of
public trust, whether or not a strictly legal offense.

Simpson, Alex.. 4 Treatise on Federal Impeackmente, (Philadelplig
Bar Association, Phila.. 1816) (reproduced in substantial part in
64 [ Pa Ll Rev. 851 (1016) ). After reviewing English and Amern-
ean impeachments and svailable commentary, the author conchudes
that an indictable crime is not necessary to impeach.

storv, Joseoh, Commentaricg on the Donstitution of the Trnltod Stors,
vol. 1, 5th edition. {Little, Brown & Co.. Boston 18017, A com-
mentary by an early Supreme Court Justice who concludes that im-
peachment reached conduct not indictable under the criminal Tasw.

Thomas, David, “The Law of Impeachment in the United States.” 2
Am. Peol. Sci. Rev. 378 (1808}, A political scientist’s view on im-
peachment concluding that the phrase “high Crimes and Mis-
demeanors” was meant to include more than indictable crimes, The
suthor argues that English parliamentary history., American prece-
dent, and common law support his conelusion.

Tucker. John, The Constitution of the United States. (Callaghan &
Co., Chicago, 1899}, vol. 1. A treatise on the Constitution coneluding
that impeachable offenses embrace willful violations of public duty
whether or not a breach of positive law.

Wasson, Richard, The Conatitution of the United States: Jis History
and Meaning (Bobbs-Merrill, Indianapolis, 1027). A short dis-
cussion of the Constitution concluding that criminal offenszes do not
exhaust the reach of the impeachment power of Congress. Any gross
mifhoonduct in office was thought an impeachable offense by this
author.

Watson, David, The Constitution of the United States. (Callaghan &
Co., Chicago, 1910), volumes I and II. A treatise on Constitutionsl
interpretation concluding that impeachment reaches misconduct in
office whether or not eriminal.

Wharton. Francis, Cotnmentaries on Law, (Kay & Bro.. Philadelphia,
1884). A treatise by an author familiar with both criminal and Con-
stitutional law. He concludes that impeachment reached willful mis-
conduct in office that was normally indictable at common law.

Willoughby, Westel. The Constitutional Law of the United States.
vol. I11, 2nd edition. (Baker, Voorhis & Co.. New York. 1929). The
author concludes that impeachment was not limited to offenses made
criminal by federal statute.

Yankwich, Leon, “Impeachment of Civil Officers under the Federal
Constitution,” 26 Geo. L. Rev. 849 (1938). A law review article con-
cluding that impeachment covers general official misconduct whether
or not & violation of law. o
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I INTRODUCTION

This report has been prepared by the Minority Staff and Minor-
ity Investigative Staff of the Committee on the Judiciary to address
the constitutional standards for impeachment that should govern
the inquiry resulting from the September 9, 1998 Referral by the
Office of Independent Counsel Kenneth W. Starr (hereinafter the
“OICT).

The Majority's Report, entitled Constitutional Grounds for Presi-
dential Impecchment: Modern Precedents ihereinafter “Majority
Staff Report™, attempts to update the report on impeachment
standards prepared by Committee staff during the Watergate pro-
ceedings.! However, in our view, this affirms the emphasis that the
Minority has always placed on a threshold inquiry into the proper
constitutional understanding of “other high Crimes and Mis-
demeanors.” During debate in the Committee and on the floor of
the House on H. Res. 581.2 Minority Members offered alternative
impeachment inquiry resolutions that would have commenced the
instant inguiryv with a detailed consideration of the constitutional
standards governing removal of a president ¥ Minority Members ex-
plained that such a thorough review might well lead to the conclu-
sion that none of the allegations contained in the Referral, even if
taken as true, would rise to the level of an impeuachable offense.
thereby eliminating the need for further inquirv. In this regard,
therefore, we would have hoped that any effort to update the Wa-
tergate Staff Report would have heen undertaken in a bipartisan
and serious manner.

Unfortunately, the Majority Staff Report—rather than providing
an “update” of the Watergate Staff Report—attempts to re-write
more than two hundred years of history without any input from the
Minority* in a transparent effort to broaden the historically accept-
ed standards for presidential impeachment. The mere fact that the

'Staff of House Comimn. on the Judiciary, 93rd Cong, 2d Sess Comm. Pr
tional Grounds For Presudential lmpeachment “Watergate Staff Eeport™

?On September 11, 1998, the House of Representatives passed H Res 525, which directed the
Committee to receive and review the OIC's Referral, and o “determine whether suffic.ent
grounds exist 1o recommend to the House that an impeachment inguiry be commenced ™ On Oc-
tober 8, 1098, the House passed H. Res. 581, which directed the Comnmittee to “mvestipate fuliy
and completely whether sufficient grounds exist for the House of Representatives to exercise 114
coustitutional power to impeach William Jefferson Clinton. President of tiie United States of
America.” The resolution further instructed the Committes to “report to the House of Represent-
atives such resolutions, articles of impeachment, or other recommendations as it deems proper.”

30n November 11, 1998, Representatives Conyers and Scott, the Ranking Members on the
Committee and the Subcommittee on the Constitution, asked that this issue be resolved before
the Committee moved on into what could he a drawn out and polarizing factual inquiry Letter
from John Conyers, Jr., Ranking Minority Member, House Commuttee on the Judiciary, and

Robert C. Scott, Ranking Minority Member, Subcommittee on the Constitution, to Henry H,
Hyde, Chairman, House Committee on the Judiciary (Nov. 11, 1998). Chairman Hyde rejected

that request by letter dated November 13, 1998.

4The Minority was first formally notified about this undertaking on November 5, when a draft
coﬁy of the Majority Staff Report was presented to the Minority staff. The Minority was not
asked to contribute to or participate in the drafting process. The following day, November 6,
the Majority Staff Report was published as a Committee print and posted on the Internet,

(h

it 1074 Constitie
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Majority Staff Report was released before the November 9 hearing
on impeachment standards indicates that the Muajority is more in-
terested in reaching a pre-set conclusion than in enguging a more
contemplative consideration of relevant precedent.

The Majority Staff Report reaches four conchusions: 1@ since
1974, making false and musleading statements under oath has been
the most common huasis for impeachment: 121 the standard for im-
peachable offenses s the same for federal judges as it 1s for press-
dents: 3 ympeachable offenses can involve both personal and pro-
fessional musconduct: and 4 impeachuble offenses do not have to
be federal or state crimes ™ Other than the fourth finding, which
waus a conclusion of the Watergate Staff, the Majority's conclusions
are misleading if not outright false. Contrary to the positions taken
in the Majority Stuff Repert, this repert will show that historical
precedent establishes that impeachable offenses should be closely
tied to official. not private misconducet unreloted to office: und past
Judicial impeachments do not serve as precedent for impeaching a
president based on private misconduct.

I Hisrorican PRECEDENT ESTABLISHES THAT IMPEACHABIE OF.

FENSES SHOULD BE Crosepy TIED 7O O picial, Wot Privark
MiscoNnpUer
The Muajority staff Report attempts an "end run” aronnd the con-
tutional requirement that there be a substuntial nexus between

IS¢
atleged misconduct by i chief executive and his officiad duties bes
fore such misconduct can rise to the level of an uppeachable of

fense. Although there are no judicial precedents which spell out the
meating of the Constitution’s Impeachment clause, an examination
of the historical precedents, including the Watergute Staff Report
and impeachment proceedings against President Nixon. clearly es
tahlishes thut a president should only be impeached for conduct
which constitutes an abuse or subversion of the powers of the exec-
utive office.

Under Article Il Section 4 of the Constitution, impeachment is
only warranted for conduct which falls within the constitutional pa-
rameters of “Treason. Bribery, or other high Crimes and Mis.
demeanors.”® As an initial matter, it is important to note that the
juxtaposition of such serious offenses of Treason and Bribery with
the phrase “other high Crimes and Misdemeanors” serves as an im-
portant indicator of how the latter term should be defined. In other
words, it seems clear that the Framers intended that such “other
high Crimes and Misdemeanors” must be in the nature of large
scale abuses of public office—similar to treason and bribery.” In-
deed a review by the Congressional Research Service of nearly 700
vears of precedent from English and American impeachment prece-

S Majority Staff Report, supra at 16-17

" Treason is defined in the Constitution, art. 111, Sec. 3, ¢l 1, and in statute, 1% U.S.CL §2381,
to mean levying war against the United States or adhering to their epemies, giving them aid
and comfort. Bribery is not defined in the Constitution, although it was an offense at common
law. The First Congress enacted a bribery statute, the Act of April 30, 1790, 1 Stat, 112, 117,
which, with some amendment, is now codified at 18 US.C. §201.

7This reading is an example of the standard rule of eonstruction known wn Latin as “elusdem
generis,” or “of the same kind." It basically provides that when a general word occurs after a
number of specific words, the meaning of the general word is limited to the kind or class of

things in which the specific words fall.
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dent was unable to reveal a single impeachment case based solely
on private misconduct.

It is also important to note that the waord “high” modifies both
“Crimes” and “"Migdemeanors.” As the history of that term makes
clear, the Framers did not entrust Congress with the power to im-
peach a popularly elected President simply upon a showing that
the executive committed a "misdemeansr” erime as we now under-
stand the term-— s a minor offense usually punishable by a fine or
hrief period of mcarceration. Instead, an examination of the rel.
evant historical precedents indicates that a president may only be
impeached for conduct which constitutes an egregious abuse or sub-
version of the powers of the executive office,

ACINTENT OF THE FRAMERS

A historical review indicates that the Framers intended the oper-
ation of the impeachment clause to be premised on grave abuse of
executive authority This ts evident by the use of the terms “other
high Crimes and Misdemeanors™ in English Parlinmentary history,
ite actual drafting at the Constitutional Convention, the ratifiva-
tinn debates in the states, and subsequent comments and actions
by the Framers.

At the time of the (\‘:rntmxtimmi (‘mm'(‘mi(m the phrase “high
Crimes and Misdemeanors” had been in use fur over M() vears in
impeachment procecdings in the Engiish parliument. The phrase
was g term of art in Fnglish parliamentary practice and had o <pe-
cial historcal meaning different from the ordinary meuaning ot the
discrete terms “erimes” and "misdemeanors” In oparticular, “hagh
misdemeanors” referred To a category of offenses that subverted the
svetern of government.”

In its report on the historical roots of the impeachment process,
the stuff of t‘w Waterpate nnpud ment inquiry offered the follow-
ing summury of these English historical precedents:

First, the particular allegations of misconduct alleged
damage to the state in such forms as misapplication of
funds, abuse of official power. neglect of duty, encroach-
ment on Parliament’s prerogxtxves corruptions and be-
trayval of trust. Second. the phrase “high Crimes and Mis-
demeanors” was confined to parliamentary impeachments,
it had no roots in the ordinary criminal law, and the par-
ticular allegations of misconduct under that heading were
not necessarily limited to common law or statutory
derelictions or crimes.?

With regard to the actual drafting of the Constitution’s impeach-
ment clause, it is clear the Framers intended impeachment to be
a very limited remedy, reserved for the most egregious misconduct
subversive of government. This is why at the outset, delegates such
as Gouvernor Morris and James Madison objected to the use of
broad impeachment language. Morris argued that “corruption &
some few other offences to be such as ought to be impeachable; but

# Historians have traced the earliest use of the terms “high Crimes and Misdemeanors” 1o the
impeachment of the Earl of Suffolk in 1386. See Raoul Berger, Impeachment: The Constitutional
Problems, 59 (1973} (“Berger™.

? Watergate Staff Report, supra note 1, at 7.
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thought the cases ought to be enumerated & defined,” !0 while
Madison noted that impeachment was only necessary to be used to
“defend[] the Community against the incapacity, negligence or per-
fidy of the chief Magistrate,” 11

The critical drafting occurred on September 8, 1787, and is de-
scribed in the Watergate Staff’ Report:

Briefly, and late in the Convention, the framers ad-
dressed the question how to describe the grounds for im-
peachment consistent with its intended function. They did
so only after the mode of the President’s election was set-
tled in a way that did not make him (in the words of
James Wilson) “the Minion of the Senate.”

The draft of the Constitution then before the Convention
provided for his removal upon impeachment and conviction
for “treason or bribery.” George Mason objected that these
grounds were too limited:

Why is the provision restrained to Treason &
bribery only? Treason as defined in the Constitu-
tion will not reach many great and dangerous of-
fenses. Hastings [an English official being im-
peached in India] is not guilty of Treason. At-
tempts to subvert the Constitution may not be
Treason as above defined—As bills of attainder
which have saved the British Constitution are for-
bidden, it is the more necessary to extend: the
power of impeachments.

Mason then moved to add the word “maladministration”
to the other two grounds. Maladministration was a term in
use in six of the thirteen state constitutions as a ground
for impeachment, including Mason's home state of Vir-
ginia.

When James Madison objected that “so vague a term
will be equivalent to a tenure during pleasure of the Sen-
ate,” Mason withdrew “maladministration” and substituted
“high crimes and misdemeanors agst. the State,” which
was adopted eight states to three. . . 12

It is important to emphasize the narrowness of the phrase “other
high Crimes and Misdemeanors” was confirmed by the addition of
the language “against the State.” Madison wrote that the delegates
revised the phrase to “other high Crimes and Misdemeanors
against the United States” in order to “remove ambiguity.” 13 This
language reflects the Convention’s view that only offenses against
the political order should provide a basis for impeachment. Al-
though the phrase “against the United States” was eventually de-
leted by the Committee of Style that produced the final Constitu-
tion,'4 the Committee of Style was directed not to change the

L0 Berger, supra note 8, at 65,

1Hd. femphasis added).

12Watergate Stag‘Repoﬂ. supra note 1, at 11--12 (citations omitted).

182 Max Farrand, The Records of the Federal Convention of 1781, 551 (Rev. ed, 1967) (empha-
sis added).

H1d. at 600
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meaning of any provision.!® It is therefore clear that the phrase
was dropped as a redundancy and its deletion was not intended to
have any substantive impact.16

The ratification debates in the states also serve to highlight the
narrow purpose and scope of the impeachment clause. For example,
the Virginia ratifiers believed that possible impeachment counts
would lie against the president where he had received “emolu-
ments” from a foreign power,}? pardoned his own crimes or crimes
he advised,'® or had summoned the representatives of only a few
states to ratify a treaty.'® Likewise, the North Carolina Assembly
thought that concealing or giving false information to the Senate
in order to bring about legislation harmful to the country could
constitute a= impeachable offense.20

The construction that “other high Crimes and Misdemeanors”
should be limited to serious abuses of official power is further con-
firmed by the commentary of prominent Framers and early con-
stitutional commentators. Supreme Court Justice James Wilson,
who played a mcjor role at the Constitutional Convention, wrote:
“[Ilmpeachments are proceedings of a political nature . . . confined
to political characters charging only political crimes and mis-
demeanors and culminating enly in political punishments.” 2!

Significantly, Alexander Hamilton, another leading Framer,
wrote in Federalist No. 65 that impeachable offenses “proceed from
the misconduct of public men. or in other words from the abuse or
violation of some public trust,” He stressed that those offenses
“may with peculiar propriety be denominated POLITICAL, as they
relate chiefly to injuries done immediately to the society itself.”=*

Hamilton’s view was endorsed a generation later by Justice Jo-
seph Story in his Commentaries on the Constitution. when he wrote,
“limpeachable offenses} are committed by public men in violation
of their public trust and duties. . . . Strictly speaking, then, the
impeachment power partakes of a political character, as it respects
injuries to the society in its political character.”?3 Justice Story
added that impeachable offenses “peculiarly injure the common-
wealth by the abuse of high offices of trust.” =4

The improprieties of Alexander Hamilton and Congress’ reaction,
shortly after the adoption of the Constitution, serve to illuminate
further the Framers' narrow intent. During the winter of 1792~
1793, while Congress was investigating the alleged financial
misdealings of then Secretary of Treasury Alexander Hamilton, he
was forced to admit that he had made improper payments to James
Reynolds in order to prevent public disclosure of an adulterous re-
lationship Hamilton had engaged in with Reynolds’ wife. Hamilton

151d. at 553.
18 See Fenton, The Scope of the Impeachment Power, 65 N. W. L. Rev. 718, 740 (1970). See

also summary of impeachment precedents prepared by David Overlock Stewart, Peter K. Levitt,
and Marc L. Kesselman of Ropes & Gray, Sept. 28, 1998 (on file with Minority Staff (“Ropes
& Gray Memorandum”). )

17 Edmund Randolph, 3 J. Elliot, The Debate in the Several State Conventions on the Adop-
tion of the Federal Constitution 486 (reprint of 2d ed.) (Virginia Convention).

18 George Mason, 3 Elliot 497-98 (Virginia Convention).

19 James Madison, 3 Elliot 500 (Virginia Convention).

20 James Iredell, 4 Elliot 127 (North Carolina Convention),

2t James Wilson, The Works of James Wilson 426 (R, McCloskey, ed., 1967).

22 Alexander Hamilton, The Federalist Papers, 65 (C. Rossiter, ed., 1991).

239 Joseph Story, Commentaries on the Constitution § 744 (1st ed. 1833).

2414,
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even went to the length of having Mrs. Reynolds burn incriminat-
ing correspondence and promised to pay for the Reynolds’ travel
costs to leave town, Wﬁen Congress geamed of tgis course of
events, they decided the matter was private, not public, and did not
pursue any impeachment proceedings.2®

B. WATERGATE STAFF REPORT

Contrary to the position taken in the Majority Staff Report, a fair
reading of the Watergate Staff Report does not support equating
impeachable offenses with personal misconduct unrelated to public
office.26 We do agree that it is clear—as the Majority Staff Report
states—that one of the principal conclusions of the Watergate Staff
Report is that a violation of the criminal laws is not a prerequisite
for impeachment.?? Far more significant for purposes of the OIC
Referral, however, is that the Watergate Staff Report went on to
conclude that the mere occurrence of criminal misconduct does not
necessarily support a charge of impeachment. Instead, the Water-
gate Staff Report asserts that in order to justify presidential im-
peachment, it is necessary to establish that the misconduct is so
grave as to threaten our constitutional form of government or the
president’s duties thereunder:

Not all presidential misconduct is sufficient to constitute
grounds for impeachment. There is a further require-
ment-substantiality. In deciding whether this further re-
quirement has been met, the facts must be considered as
a whole in the context of the office, not in terms of sepa-
rate or isolated events. Because impeachment of a Presi-
dent is a grave step for the nation, it is tv be predicated
only upon conduct seriously incompatible with either the
constitutional form and principles of our government or the
proper performance of constitutional duties of the presi-
dential office, °8

It is also important to note that during the Watergate inquiry,
the Republican Minority did not disagree with this latter conten-
tion. Although the Republicans unsuccessfully argued that criminal
misconduct should be a prerequisite to impeachment, they did not
challenge the proposition that the misconduct must rise to constitu-
tional proportions to warrant impeachment. In their separate views
prepared to the Committee’s Report on the tfinal articles of im-
peachment, Minority members wrote: “{I)t is our judgment, based
upon . . . constitutional history that the framers . . . intended
that the President should be removable by the legislative branch
only for serious misconduct dangerous to the system of government
established by the Constitution.”

Similarly, during the Committee debate voting out articles of im-
peachment, the Republican Ranking Member, Rep. Hutchinson (R~

28 Richard N. Rosenfield, Founding Fathers Didn't Flinch—Alexander Hamilton's Misstep was
Deemed a Private Matter that didn't Affect his Service to the Nation, L.A. Times, Sept. 18, 1998,
at B9. See also The Papers of Alexander Hamilton (Harold C. Syrett, ed. 1974).

26 Majority Staff Report, supra at 16,

27 See, ¢.g., Watergate Stc:f/7 Report, supra note 1, at 24.

28 Jd. at 27 (emphasis added).
2% Impeachment of Richard M. Nixon, President of the United Srates, HR. Rep. No. 93-1305,

93rd Cong., 2d Sess. 10, at 365 (1974) (“Watergate Commitiee Report”™) (citations omitted) {em-
phasis added).
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MD), explicitly embraced a similar definition of “impeachable of-
fenses” by arguing that “a president can be impeached for the com-
mission of crimes and misdemeanors, which like other crimes to
which they are linked in the Constitution, treason and bribery, are
high in the sense that they are crimes directed against or having
great impact upon the system of government itself" 30

. PRESIDENTIAL IMPEACHMENTS

Historical presidential impeachment precedent also demonstrates
that, for offenses "o be impeachable. they must arise out of a presi-
dent's public, not private. conduct. As an initial matter, it is in-
structive to consider the 1868 impeachment of President Andrew
Johnson, a Democrat who arose to the presidency after President
Lincoln's assassination. He was impeached by the House Repub-
licans because he had removed the Secretary of War. Edwin M.
Stanton, who had disagreed with his post-Civil War reconstruction
policies. Stanton's removal was said to be inconsistent with the
Tenure in Office Act, requiring Senate approval for removal of cer-
tain officers.”!

Although the impeachment of President Andrew Johnson failed
in the Senate, it is informative to note that all of the impeachment
articles related to alleged public misconduct. The eleven articles of
impeachment related to Johnson's removal of Stanton, the impact
of that removal on Congressional prerogatives, and its impact on
post-Civil War Reconstruction, Aceordingly, it is fair to state that
although motivated by politics, the impeachment wus nonetheless
premised on official presidential conduct and alleged harms to the
svetem of government 92

During the Senate trial, the President’s defenders argued that
impeachment could only be based on “a criminal act directly sub-
versive of fundamental principles of government or the public inter-
est.” 3% President Johnson was acquitted on May 16, 1868 by a one
vote margin. Of particular note, William Pitt Fessenden. a senior
Republican, warned of the dangers that a weakly grounded im-
peachment could have on the Nation:

[Tlhe offence for which a Chief Magistrate is removed
from office, . . . should be of such a character to commend
itself at once to the minds of all right thinking men as, be-
yond all question, an adequate cause. It should be free
from the tain® of party; leave no reasonable ground of sus-
picion upon the motives of those who inflict the penalty,
and address itself to the country and the civilized world as
a measure justly called for by the gravity of the crime and
the necessity for its punishment. Anything less [would]
shake the faith of the friends of constitutional liberty in

39 Howard Fields, High Crimes and Misdemeanors 120 {1978} (emphasis added).
2 Act of March 2, 1867, ch. 154, §6, 14 Stat. 430, See also William H. Rehnquist, Grand In-

quests 212~16 (1992). )
32Cong. Globe Supp., 40th Cong. 2d Sess., 3-5 (1868). See also Michael Les Benedict, The Im-

peachment and Trial of Andrew Johnson 114~15 (1973); Ropes & Gray Memorandum, supra

note 18
33 Cong, Globe Supp., 40th Cong. 2d Sess. V. Il, at 139-40 (April 23, 18681 and 286-89 (April
29, 1868), See also Cong. Globe Supp., 40th Cong. 2d. Sess., at 286-310 (1868).
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the permanency of our free institutions and the capacity of
man for self-government. 34

The circumstances surrounding the proposed impeachment of
President Nixon also support the view that impeachment should be
limited to threats that undermine the Constitution, not ordinary
criminal misbehavior unrelated to a president’s official duties. All
three of the articles of impeachment approved by the House Judici-
ary Committee involved misuse of the President's official duties.
The First Article—alleging that President Nixon coordinuted a
cover-up of the Watergate hreak-in by interfering with numerous
government investigations, using the CIA to aid the cover-up, ap-
proving the payment of money and offering clemency to obtain false
testimony-—qualified as a high Crime and Misdemeanor, hecause
“[the President used] the powers of his high office |to] engage .
in a course of conduct or plan designed to delay, impede, and oh-
struct [the Watergate investigation]." % The Second Article—alleg-
ing that the President used the RS as a means of political intimi-
dation and directed illegal wiretapping and other secret surveil-
lance for political rurpnses—described “a repeated and continuing
abuse of the powers of the Presideney in disregard of the fundamen-
tal principle of the rule of law in our svstem of government.” 3 The
Third Article—alleging that President Nixon refused to comply
with subpoenas issued by the Judiciary Committee in its impeuch-
ment inguiry-—was considered impeachable because such subpoena
power was essential to "Congress’ [ability] to act as the ultimate
safeguard against improper presidential conduct.™ %7

Even mare telling are the circumstances by which the Committee
rejected articles of impeachment against President Nixon relating
to allegations of income tax evasion. The Majority Staff Report con-
tains no detailed discussion of the debate on this proposed article
of impeachment. This omission is surprising considering the Major-
ity's public pronouncements on this issue. For example, a Judiciary
Committee spokesman for the Majority recently took issue with an
assertion by White House counsel that Judiciary Committee Demo-
crats involved in the Watergate impeachment inquiry voted against
including tax evasion charges in the articles of impeachment on the
grounds that it involved private, rather than official, misconduct:

The problem with [Counsel to the President's] statement
is that there is absolutely no discussion in the historical
record of the Watergate proceedings to support that asser-
tion. In fact, the record indicates that most members voted
against the article, not because they considered it private
conduct and therefore unimpeachable, but because there
was insufficient evidence for the charge or they preferred
to focus on the core charges against President Nixon.38

Skl oat 30

32 Watergate Committee Report, supra note 29, at 133 (emphasis added).

3¢ 14, av 180 iemphasis added).

34 at 213 A ;ourt.h proposed article citing the covert use of the military in Cambodia was
rejected “because Nixon was performing his constitutional duty” as Commander-in-Chief, be-
cause “Congress had been given sufficient warning of the bombings,” and “because the passage
of the War Powers Resolution mooted the question raised by the Article.” Id. at 219.

33 egal Times, Craig is "Rewriting History” On Dnpeachment Issugs (Nov. 2, 1998) at 27.
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In point of fact, the historical record of the Watergate proceed-
ings demonstrates that the lack of a nexus between the tax evasion
charges and President Nixon's official duties played an important
role in the Committee's ultimate rejection of this proposed article
of impeachment. On July 30, 1974, the Judiciary Committee de-
bated a proposed article of impeachment alleging that President
Nixon had committed tax fraud when filing his federal income tax
returns for the years 1969 through 1972 (tax returns are filed
under penalty of Serjury). All seventeen Republican members of the
Committee joined with nine Democratic members to defeat this
proposed article by a vote of 26-12.39 The primary ground for rejec-
tion was that the Article related to the President’s private conduct,
not an abuse of his authority as President.

The crux of the impeachment article related to allegations that
the President understated his income and overstated his dedue-
tions for the years 1969 through 1972.4% In examining the Presi-
dent’s tax returns for those four years, the IRS found that he had
underreported his taxable income by $796,000; in doing its own cal-
culations, Congress’s Joint Committee on Internal Revenue Tax-
ation put the figure at $960,000.4! The underreporting derived
from a $576,000 tax deduction the President had claimed during
those years for a gift of his papers to the National Archives.42

In the ensuin% debate on the article of impeachment concerning
this issue, one of the most important themes leading to its rejection
was the lack of any sufficient connection between these charges of
alleged criminal conduct and the President’s official duties. Oppo-
nents of this article raised three primary objections: (1) there was
no evidence the President had committed tax evasion; (2) tax eva-
sion should be addressed through the criminal law, not impeach-
ment; and (3) tax evasion was not an impeachable offense.43

The first argument against the article was that there was no
clear and convincing evidence that the President had commitied
tax fraud.*4 Because the President had relied upon his attorneys
and agents in determining his tax responsibilities, he was said to
have not fraudulently filed a false tax return and had not commit-
ted a criminal act.4® Only Republican members of the Committee
{and only eleven of the seventeen Republicans at that), spoke
against the article on the grounds that there was insufficient evi-
dence of tax evasion.?® This group constituted only eleven of the
twenty-six votes against the proposed article; therefore, it is not
possible to say that a majority of the votes against the Article op-

posed it for insufficiency of evidence.47

39 Hearings Before the House Comm. on the Judiciary Pursuant to H. Res. 803, 93d Cong. 2d.
Sess, 527 (1974 (“Debate un Articles of Impeachment™.

40The second nrtic‘e of impeachment provided: “[President Nixon] knowingly and fraudulently
failed to report . 11 income and claimed deductions in the years 1969, 1970, 1971, and 1972
on his Federal incw.ae tax returns which were not authorized by law, including deductions for
a gift of papers to the United States valued at approximately $576,000." Watergate Committee
Report, supra note 20, at 220.

Nrd

421,

41 !(L

Hid,

48 Debate on Articles of Impeachment, supra note 39, at 522, 532.

46 8ee fd. at §1i-60. _ ) . )
7 At the time it considered articles of impeachment, the Committee was aware that according

to the former Chief of the Criminal Tax Section at the Department of Justice “in the case of
Continued




24844

10

The opponents also maintained that because tax evasion could be
addressed through the criminal law, it was an inappropriate vehi-
cle for determining the President’s culpability.#® As Democratic
Member Ray Thornton (D-AR) acknowledged, “there [had] been a
breach of faith with the American people with regard to incorrect
income tax returns. . . . But. . . these charges may be reached in
due course in the regular process of law. This committee is not a
tax ’cct)(},xrt nor criminal court nor should it endeavor to become
one.” ¥

The opponents’ final and ultimately most compelling reason for
rejecting this article was that tax fraud was not an abuse of power
that impeachment was designed to remedy.5¢ Republican congress-
men explicitly emphasized that personal misconduct could not give
rise to an impeachable offense. Congressman Tom Railsback (R-IL)
noted that there was “a serious question as to whether something
involving [the President’s] personal tax liability has anything to do
with his conduct of the office of the President.”5! Congressman
Lawrence J. Hogan (R-MD), quoted from the impeachment inquiry
staff report;

As a technical term, high crime signified a crime against
the system of government, not merely a serious crime.
This element of injury to the commonwealth, that is, to the
state itself and to the Constitution, was historically the cri-
teria for distinguishing a high crime or misdemeanor from
an ordinary one.*?

Also, Congressman Wiley Mayne (R~IA) reasoned:

Now, even if criminal fraud had been proved, . . . then
we would still have the question whether it is a high crime
or misdemeanor sufficient to impeach under the Constitu-
tion, because that is why we are here, ladies and gentle-
men, to determine whether the President should be im-
peached, not to comb through every minute detail of his
personal taxes for the past 6 yeurs, raking up every pos-
sible minutia which could prejudice the President on na-
tional television.53

Similarly, Democratic Congressman dJerome Waldie (D-CA)
echoed the Republican distinction between public and private con-
duct,54 and opposed the proposed article because “the impeachment
process is a process designed to redefine Presidential powers in
cases where there has been enormous abuse of those powers and
then to limit the powers as a concluding result of the impeachment

process.” 55

an ordinary taxpayer, on the facts as we know them in this instance, the case would be referred
to a Grand Jury for prosecution.” Jd. In fact, the President’s advisers were criminally prosecuted
for their roles in Nixon's tax evasion. United States v. DeMarco, 394 F. Supp. 611, 614 (D.D.C.

75)

@ Watergate Committee Report, supra note 29, at 222,

9 Debate on Articles of Impeachment, supra note 39, at 549,

50 Watergate Committee Report, supra note 29, at 222.

st Debate on Articles of Impeachment, supra note 39, at 524.

52d, at 541 (emphasis added).

53 1d. at 545 femphasis added).

54 ]d. at 548,

85 1dd,
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It is also informative to consider the various incidents over the
last 50 years involving alleged presidential impropriety for which
impeachment proceedings were riot brought or considered. This is
not to say that impeachment should have been initiated in these
cases, merely that the Congress showed restraint in failing to pur-
sue these lines by way of impeachment inquiry. These incidents in-
clude the following:

s With regard to Iran-Contra, President Reagan initially de-
clared on national television that there was no arms for hostages
transfer. Subsequently, in a January 1987 interview with the
Tower Commission, pursuant to the Commission’s Iran-Contra in-
vestigation, President Reagan stated that he approved an August
shipment of arms by Israel to Iran. Then, in a February 1987 inter-
view with the Commission, he recanted his prior statements and
said he did not approve the shipment. He also said, contrary to his
January statements, that he was surprised when he learned Israel
had shipped arms to Iran. Finally, when questioned by Walsh in
February, 1990, President Reagan denied any detailed knowledge
of the Iran-Contra matter.

* In a deposition with the Office of Independent Counsel Law-
rence Walsh, then-Vice President George Bush denied knowledge of
the diversion of Iranian arms-sale proceeds to the Contras and de-
nied knowledge of Lieutenant Colonel Oliver North’s secret Contra-
supply operation. The OIC subsequently found evidence contradict-
ing the Vice President’s statements, but he refused to submit to
further interviews. Moreover, on December 24, 1992, President
Bush pardoned (1) former Defense Secretary Caspar Weinberger;
(2) former CIA official Duane R. Clarridge; (3) former National Se-
curity Adviser Robert McFarlane; (4) former CIA official Alan D.
Fiers, Jr; (5) former State Department official Elliott Abrams; and
(6) former CIA official Clair George even though they had ail either
been indicted or pled guilty pursuant to Lawrence Walsh's Iran-
Contra investigation.

o There were widespread claims of a secret “deal” between Presi-
dent Ford and President Nixon, culminating in the pardon received
by President Nixon.

s It was widely believed that President Kennedy was involved in
a series of illicit sexual relationships while in office, including an
illicit sexual relationship with a woman simultaneously associated
with a member involved in organized crime. Some have suggested
that this relationship could have potentially compromised Depart-
ment of Justice law enforcement activities.

e Before passage of the Lend-Lease Act, the sale of arms to other
nations, including Britain, was prohibited by law. Nonetheless, it
is generally agreed that President Roosevelt was secretly and un-
lawfully transferring arms—including over 20,000 airplanes, rifles,

and ammunition—to England.58
D. VIEWS OF THE SCHOLARS

A review of the writings by prominent scholars concerning the
issue of impeachment further confirms that for presidential wrong-

88 The Background and History of lmspeachment: Hearing on H. Res. 5381 Before the Subcomm.
On the Constitution, 105th Cong., 2d Sess, (1998) (Nov. 9, 1998) iforthcoming) (“Subcommittee
Hearing”) (Written testimony of Professor Cass Sunstein at 9-10) (citations omitted).
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doing to rise to the level of an impeachable offense, it should stem
from serious official misconduct against the government. At the
outset, it is interesting to note that the question of whether private
presidential misconduct could be impeachable was presaged twen-
ty-five years ago by Professor Charles Black, in his seminal work,
Igzpeaclhment: A Handbook, when he posited the following hypo-
thetical:

Suppose a President transported a woman across a state
line or even (as the Mann Act reads) from one point to an-
other within the District of Columbia, for what is quaintly
called an “immoral purpose.”. . . Or suppose the president
actively assisted a young White House intern in concealing
the latter’s possession of three ounces of marijuana—thus
himself becoming guilty of “obstruction of justice.” Would
it not be preposterous to think that any of this is what the
Framers meant when they referred to “Treason, Bribery,
and other high Crimes and Misdemeanors,” or that any
sensible constitutional plan would make a president re-
movable on such grounds? 57

In a similar vein, Professor Black addresses the guestion of
whether obstruction of justice will always constitute an impeach-
able offense:

Here the question has to be whether the obstruction of
justice has to do with public affairs and the political sys-
tem; I would not think impeachable a president’s act in
helping a child or a friend of his to conceal misdeeds, un-
less the action were so gross as to make the president
unviable as a leader. In many cases his failure to protect
some people at some times might result in his being held
in contempt by the public. I would have to say the protec-
tion of their own people is in all leaders, up to a point, a
forgivable sin, and perhaps, even an expectable one; this
consideration may go to the issue of “substantiality.” 58

More recently, a large group of legal scholars and academics
have offered their views regarding the impeachability of the mis-
conduct alleged by the OIC. On November 6, four hundred thirty
Constitutional law professors wrote: “Did President Clinton commit
‘high Crimes and Misdemeanors’ warranting impeachment under
the Constitution? We . . . believe that the misconduct alleged in
the report of the Independent Counsel . . . does not cross that
threshold. . . . [Ilt is clear that Members of Congress would vio-
late their constitutional responsibilities if they sought to impeach
and remove the President for misconduct, even criminal mis-
conduct, that fell short of the high constitutional standard required
for impeachment.” 59

One week earlier, four hundred historians issued a joint state-
ment warning that because impeachment has traditionally been re-
served for high crimes and misdemeanors in the exercise of execu-

T Charles L. Black, Impeachment: A Handbook 35-36 (1974) (“Black™.

58 1d, at 45-46. )
5 Letter from more than 400 Constitutional law professors (Nov, 6, 1998; submitted as part

of the Subcommittee Hearing Record).
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tive power, impeachment, based on the facts alleged in the OIC Re-
ferral, would set a dangerous precedent. “If carried forward, they
will leave the Presidency permanently disfigured and diminished,
at the mercy as never before of caprices of any Congress. The Presi-
dency, historically the center of leadership during our great na-
tional ordeals, will be crippled in meeting the inevitable challenges
of the future.” 60

Finally, the weight of credible evidence offered at the November
9 hearing on the Background and History of Impeachment also
supports the view that impeachment should be limited to abuse of
public office, not private misconduct. This point was made by sev-
eral of the witnesses. For example, Chicago Law Professor Cass
Sunstein summarized the standard as follows: “[wlith respect to
the President, the principal goal of the impeachment clause is to
allow impeachment for a narrow category of large-scale abuses of
authority that come from the exercise of distinctly presidential pow-
ers. Qutside of that category of cases, impeachment is generally for-
ein to our traditions and prohibited by the Constitution,” 6! Pro-
fessor Sunstein went on to review English Parliamentary prece-
dent, the intent of the Framers and subsequent impeachment prac-
tice as all supporting this bedrock principle. In his view, the only
exception where purely private conduct would be implicated was in
the case of a heinous crime, such as murder or rape:

[Bloth the original understanding and historical practice
converge on a simple principle. The basic point of the im-
peachment provision is to allow the House of Representa-
tives to impeach the President of the United States for
egregious misconduct that amounts to the abusive misuse of
the authority of his office. This principle does not. exclude
the possibility that a president would be impeachable for
an extremely heinous “private” crime, such as murder or
rape. But it suggests that outside such extraordinary (and
unprecedented and most unlikely) cases, impeachment is
unacceptable,52

Father Drinan, a former House Judiciary Committee Member
who participated in the Watergate impeachment process, and now
a Professor of Law at Georgetown University, reached the same
conclusion, testifying that, “the impeachment of a president must
relate to some reprehensible exercise of official authority. If a
president commits treason he has abused his executive powers.
Likewise a president who accepts bribes has abused his official
powers. The same misuse of official powers must be present in any
consideration of a president’s engaging in ‘other high crimes and
misdemeanors.’" %3 Eminent historian Arthur Schlesinger made the
same basic distinction between private and public misconduct:

The question we confront today is whether it is a good
idea to lower the bar to impeachment. The charges levied

80 Statement Against the Impeachnient Inquiry, submitted to the Committee hy more than 400
historians (Oct, 28, 1998) (submitted as part of the Subcommittee Hearing Record).

818 ubcommitiee Hearing, supra note 56 (Written Testimony of Professor Cass Sunstein at 2)
{emphasis in original).

62]d. at 5,7, 8, 11, 12 {emphasis in originali.

83 [ {Written Testimony of Robert F. Drinan, 8.4, at 371,
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against the President by the Independent Counsel plainly
do not rise to the level of treason and bribery. They do not
ag_ply to acts committed by a President in his role of public
official. They arise from instances of private misbehavior.
All the Independent Counsel's charges thus far derive en-
tirely from a President’s lies about his own sex life, His at-
tempts to hide personal misbehavior are certainly dis-
graceful; but if they are to be deemed impeachable, then
we reject the standards laid down by the Framers in the
Constitution and trivialize the process of impeachment.64

Of course, the Majority will argue that these conclusions are not
surprising since they were provided by witriesses called by Demo-
cratic Members. Aside from the fact that the conclusions of these
witnesses are borne out by the great weight of the evidence as de-
tailed above, this argument does not take account of the fact that
the one witness jointly selected by the Majority and the Minority—
William & Mary Law Professor Michael Gearhardt—concurred in
the assessment offered by the Democratic witnesses, That is to say,
Professor Gearhardt also testified that impeachment should prin-
cipally be limited to abuse of public office:

[There is a] widespread recognition that there is a para-
digmatic case for impeachment consisting of the abuse of
power. In the paradigmatic case, there must be a nexus be-
tween the misconduct of an impeachable official and the
latter’s official duties. It is this paradigm that Hamilton
captured so dramatically in his suggestion that impeach-
able offenses derive from “the abuse or violation of some
public trust” and are “of a nature which may with peculiar
propriety be denominated POLITICAL, as they relate
chiefly to injuries done immediately to the society itself.
This paradigm is also implicit in the founders’ many ref-
erences to abuses of power as constituting political crimes
or impeachable offenses.85

Even to the extent other Republican witnesses testified that pri-
vate misconduct could be impeachable, some cautioned that discre-
tion should be applied before applying this power in all situations.
For example, Duke Law Professor William Van Alstyne stated that
the allegations by Mr. Starr constituted “low crimes and mis-
demeanors” and that “[t}he further impeachment pursuit of Mr.
Clinton may well not now be particularly worthwhile,” 66

The Constitution Subcommittee hearing also served to expose a
number of the fallacies in the Republican arguments calling for a
more expansive view of impeachment. For example, Professor
McDonald sought to convince the Members that the term “Mis-
demeanor” in the phrase “high Crimes and Misdemeanors” was in-
tended to incorporate “all indictable offenses which do not amount
to a felony [including] perjury.”®? This contention can not only be
rebutted by the absurd breadth of the resulting scope of the im-

64 ] (Written Statement of Arthur Schlesinger, Jr. at 2). .
65 [, (Written Testimony of Professor Michael Gearhardt at 13-14) (footnotes omitted) (em-

phasis added).
8614 (Written Testimony of Professor William Van Alstyne at 6).

87/d. (Written Testimony of Professor Forrest McDonald at 7).
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peachment clause, but by specific reference to English Parliamen-
tary use as outlined in the Watergate Staff Report:

Blackstone’'s Commentaries on the Laws of England—a
work cited by delegates in other portions of the Conven-
tion’s deliberations and which Madison later described (in
the Virginia ratifying convention) as “a book which is in
every man's hand"—included “high misdemeanors” as one
term for positive offenses “against the king and govern-
ment.” . . . “High Crimes and Misdemeanors” has tradi-
tionally been considered a “term of art,” like such other
con§tégutional phrases as “levying war” and “due proc-
ess.”

Another claim made by Majority witness Charles Cooper and
Professors Parker and McDonald was that perjury must be consid-
ered a public impeachable offense because it is tantamount to brib-
ery of the court, an offense so public in nature as to obviously be
impeachable. Professor Tribe responded by clearly differentiating
between the two offenses: “The fallacy, I think, is that bribery al-
ways, by definition, involves the corrupt use of official government
powers, the powers of whoever is getting bribed. The fact that the
officer being impeached acted privately as the briber, and not pub-
licly as the bribee, is irrelevant, because the person who bribes is
a full partner in a grave corruption and abuse of government
power.”

Another argument trotted out by the Republicans was that if the
Committee fails to impeach the President for alleged private mis-
conduct, they will be endorsing his actions and sending a signal
that the President is “above the law.” This is incorrect as a factual
matter, as all of the witnesses agreed that the President would be
subject to civil sanction while he is in office and criminal prosecu-
tion once he left office.6® Mr. Starr acknowledged that he agreed
with this legal interpretation when he testified at the full commit-
tee’'s November 19, 1998 hearing.”®

Perhaps the response to this argument was most well put by Pro-
fessor Schlesinger, in responding to a claim by Rep. Inglis (R-SC)
that the Professor's view of the scope of impeachment would en-
courage presidents to lie:

Far from advocating lying, I think lying is reprehensible.
If you would bother to listen to my remarks or read my
testimony, I say President Clinton’s attempts to hide per-
sonal be{xavior are certainly disgraceful, but if they are
deemed impeachable, then we reject a standard laid down
by the Framers of the Constitution. That seems to be the

nub of the case.

Finally, the argument has been made by Charles Cooper that the
President’s alleged misconduct, no matter how private in nature,
should be treated as an impeachable offense because it violates the
president’s oath of office to uphold the Constitution and take care

88 Watergate Staff Report, supra note 1, at 12 (footnotes omitted),
69 Gee also Arlen Specter, Instead of Impeachment, N. Y, Times, Nov. 11, 1998, at A27. o
70 Mirority Panel on Constitutional Issues Concerning Impeachment Before the House Judici-

ary Committee, 105th Cong. 2d Sess. {October 15, 1998).
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that the laws are faithfully executed. As Professor Tribe observed,
this argument proves far too much:

It would follow, since the theory would be that any law
violation by a sitting President is a viclation of his oath
and of the take-care clause, it would follow that you can
impeach the President of the United States more easily
than any other civil officer of the government. And making
the President uniquely vulnerable to removal, especially
on a fuzzy standard like virtue, seems to me to ge pro-
foundly unwise.

It is also important to recognize that the President’s oath of of-
fice (I do solemnly swear . . . that I will faithfully execute the Of-
fice of President of the United States, and will to the best of my
Ability, preserve, protect and defend the Constitution of the United
States 7’) does not address his responsibilities as a private litigant.
The commitment memorialized by the oath of office is quite dif-
ferent from the generalized duty of each citizen to obey the law;
rather it is an oath to discharge the constitutional responsibilities
of the office.?2

I11. Past Jupicial IMPEACHMENTS Do NOT SERVE AS PRECEDENT
FOR IMPEACHING A PRESIDENT BASED ON PRIVATE MISCONDUCT

The Majority Staff Report attempts to cite selectively the three
most recent judicial impeachments as a rationale for permitting the
impeachment of a president for purely private misconduct, There
are two major problems with the Majority’s approach. First, as a
general matter, it ignores the fact that the bases for and standards
applicable to presidential impeachments are not the same as judi-
cial impeachment. Judicial impeachment has a different pedigree
and takes account of differing roles aur responsibilities. Second,
the Majority’s approach mischaracterizes the factual history and
context of judicial impeachments as being principally premised on
perjury charges. In point of fact, there is nothing in the 1974 Wa-
tergate Staff Report which refers to perjury as constituting a stand-
alone basis for impeachment, and a careful review of the more re-
cent judicial impeachment cases reveals that they implicated more
pervasive public misconduct than perjury.

A. GENERAL DISTINCTIONS BETWEEN JUDICIAL AND PRESIDENTIAL
IMPEACHMENTS

A review of the historical record and consideration of the differ-
ing responsibilities and roles of presidents and judges under the
Constitution make it clear that the positions are and should be
subject to differing impeachment considerations. As Professor
Sunstein observes in his testimony, “historical practice suggests a

72U.8, Const., art. 11, sec. 1 temphasis added).
7; szlx 1866, the Supreme Court described the legal significance of the presidential cath of office
as follows:
[The President] is to “take care that the laws be faithfully executed.” He is to execute

the laws by the means and in the manner which the laws themselves prescribe. The
oath of office cannot be considered as a grant of power. Its effect, is merely to superadd
a religious sanction to what would otherwise be his official duty, and to bind his con-
science against any attempt to usurp power or overthrow the Constitution. Ex Parte Mil-
ligan, 71 U.8, 2, 50-51 (1866) (emphasis added:.
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broader power to impeach judges than Presidents, and indeed it
suggests a special congressional reluctance to proceed against the
President.” 73

This is true for several reasons. First, almost all of the debate
during the Constitutional Convention concerning impeachment fo-
cused on the power to remove the President. Judges and other civil
officers were included as possible subjects of impeachment only
near the end of the debate. According to noted impeachment schol-
ar Raoul Berger:

One thing is clear: in the impeachment debate the Con-
vention was almost exclusively concerned with the Presi-
dent. The extent to which the President occupied center
stage can be gathered from the fact that the addition to
the impeachment clause of the “Vice president and all civil
officers” only took place on September 8, shortly before the
Convention adjourned.”4

The absence of extended discussion makes clear that the historical
'debate:?1 on how to define impeachable offenses did not have judges
in mind.

Second, the duties of the judicial office entail differing respon-
sibilities than the president, which must be taken into account in
developing impeachment standards. Although we would not go as
far as to assert that judges are necessarily subject to a higher
standard of impeachment by virtue of Article III's “good behavior”
requirement 75—as some have done 76—it seems clear that the dif-
fering responsibilities attendant on the federal bench entail a dif-
ferent approach to impeachment. Likewise, constitutional scholars
have long recognized that the nature of the responsibilities of the
official facing Impeachment play a crucial role in determining
whether particular conduct may rise to the level of an impeachable
offense. In his textbook on impeachment, Professor Gearhardt
writes:

{tlhe different duties or circumstances of impeachable of-
ficials might justify different bases for their respective im-
peachments. In the case of federal judges, the good behav-
ior clause is meant to guarantee not that they may be im-
peached on the basis of a looser standard than the presi-
dent or other impeachable officials, but rather that they
may be impeached on a basis that takes into account their

special duties or functions.””

731d. at 12.

74 Rerger, supra note 8 at 100.

78 Article 1II, Sec. 1 of the Constitution provides that judges “Shall hold their Offices during
good Behaviour. . . " i )

76 For example, in proposing articles of impeachment against Sup.reme Court Justice William
Douglis, then Minority Leader Gerald Ford maintained that, for members of the judicial branch,
“an additional and much stricter requirement [than high crimes and misdemeanors] is imposed
. . ., namely, “good behavior.” See 3 Deschler’s Precedents of the House of Representatives, H.
Doc. 94-661, ch. 14, §2.11, at 452-55 (1974} (citing 116 Cong. Rec. 11012-14, 91st Cong. 2d
Sess. (Sept. 17, 1970)), See also Subcommittee Hearing, supra note 56 (Written Testimony of
Griffin B. Bell at 15-16) (“[the view] that federal judges are subject to a loose impeachment
standard because they are removable for misbehavior while all other impeachable officials are
removable—by impeachment—only for “Treason, Bribery, or other high Crimes and Misdemean-
ors” . . . appears to me to be the only one that makes sense.”).

77 Michael Gerhardt, The Federal Impeachment Process, 106107 (1996).
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The important role played by a federal district court judge, there-
fore, in admiuistering oaths, sitting in judgment, and wielding the
power to deprive citizens of their liberty or even their life make it
especially appropriate that offenses against the judicial system or
related offenses not directly tied to official acts may merit impeach-
ment.

These same distinctions were at issue during the Watergate era.
When the prospect of impeachment proceedings against President
Nixon arnse, one of the crucial questions was whether a President
could be impeached for conduct that did not constitute a violation
of criminal laws. Although judges had previously been impeached
for non-criminal conduct, these precedents were of little relevance
to the persons wrestling with the appropriate standards for presi-
dential impeachments. According to John Labovitz, one of the prin-
cipal drafters of the Watergate Staff Report:

For both practical and legal ressons, however, these
cases [involving the impeachment of judges] did not nec-
essarily affect the grounds for impeachment of a president.
The practical reason was that it seemed inappropriate to
determine the fate of an elected chief executive on the
basis of law developed in proceedings aimed at petty mis-
conduct by obscure judges. The legal reason was that the
Constitution provides that judges shall serve during good
behavior., This clause could be interpreted as a separate
standard for the impeachment of judges or it could be in-
terpreted as an aid in applying the term “high crimes and
misdemeanors” to judges. Whichever interpretation was
sdopted, it was clear that the clause made a difference in
judicial impeachments, confounding the application of
thes: cases to presidential impeachments.’8

Third, the removal of an inferior federal judge does not involve
the titanic confrontation between coordinate branches of govern-
ment that arises in a presidential impeachment. The anti-demo-
cratic consequences of remeoving a popularly-elected president are
not raised by removing an appointed federal judge. As Professor
Tribe explained:

[tThere is the brute fact that when we put the President
on trial we cre placing one federal branch in a position to
sit in judgment on another, empowering the Congress es-
sentially to decapitate the Executive Branch in a single
stroke—and without the safeguards of judicial review, Nei-
ther of the other two branches of government is embodied
in a single individual, so the application of the Impeach-
ment Clause to the President of the United States invelves
the uniyuely solemn act of having one branch essentially
overthrow another. Moreover, in doing so, the legislative
branch essentially cancels the results of the most solemn

78 John R. Labovitz, Presidential Impeachment 92-93 (1978). See also Minority Views to Wa.
tergate Committee Report, supra note 29, at 370. (concluding that judicial impeachments “rest-
ing upon ‘general misbehavior,” in whatever degree, cannot be an appropriate guide for impeach-
ment of an elected officer serving for a ﬁxe”d term, The impeachments of federal judges are also

different from the case of a President. . . ™)
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collective act of which we as a constitutional democracy
are capable: the national election of a president.”®

As is accurately detailed in the Watergate Staff Report, one of
the concerns voiced by the Framers in defining impeachable of-
fenses was that if the definition was too expansive, then the bal-
ance of powers between the Executive and the Legislative branches
of government would be tipped in favor of Congress, with disas-
trous results for the strong, centralized leadership that they envi-
sioned.80 Again, according to Professor Berger:

[Tlhe framers did not adopt “misconduct in office” or
“maladministration.” “Maladministration” was in fact re-
jected on Madison’s suggestion, and “high crimes and mis-
demeanors” was adopted in its place. True, the rejection
was grounded on Madison’s protest that “maladministra-
tion” would place tenure at “the pleasure of the Senate,”
as well it might if all petty misconduct in office were im-
peachable. But this interchange, it will be recalled, had
reference to removal of the President, which poses quite
different problems from removal of judges. 81

These “balance of power” concerns, of course, are not in play to
nearly the same degree when Congress is confronted with the ques-
tion of judicial impeachments. It is not surprising, therefore, that
such impeachments have been far more common in our history and
have been triggered by misconduct that in some instances could not
have justified presidential impeachments. There are some 900 fed-
eral judges, but only one president. Federal judges are appointed
for life and cannot be removed by any alternative method apart
from impeachment. Presidents serve at most for two fixed terms,
and can be removed after one term by the will of the people.®2 No
such accountability exists in cases involving judicial misconduct.
Thus, for Congress to reverse the choice of the electorate and re-
move the nation’s leader raises concerns of a wholly different mag-
nitude than are at issue in judicial proceedings.

B. SPECIFIC DISTINCTIONS BETWEEN THE CONDUCT THAT FORMED THE
BASIS FOR THE IMPEACHMENTS OF JUDGES CLAIBORNE, NIXON AND
HASTINGS AND THE PRESIDENT'S ALLEGED MISCONDUCT

Despite the best efforts of the Majority Staff Report to recast the
entire nature of impeachment as rising or falling on perjury in the
three judicial impeachment cases that have occurred since 1974, a
close review of the facts of these cases indicates that official mis-
conduct remains the touchstone of judicial impeachment, and the
recent judicial cases do not support the notion that a president may
be impeached for private misconduct. Judge Claiborne was im-
peached, while he was in prison and collecting his judicial salary,
for income tax evasion (which was specifically rejected as a ground
for impeachment of President Nixon), and had previously been

19 Subcommittee Hearing, supra note 56 (Written Testimony of Professor Laurence H. Tribe
at 14}
80 See, p.g., Watergate Staff Report, supra note 1, at 26.

81 RBerger, supra note 8, at 206 temphasis added). . o i
82 Ag Gouvernor Morris assured his fellow delegates at the Constitutional Convention in Phila-

delphia, “an election every four years will prevent maladminstration.” Farrand, supra note 13,
at 550.
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charged with illegally soliciting a bribe. Judge Alcee Hastings and
Walter Nixon committed perjury in connection with criminal pro-
ceedings concerning their public and official duties, not civil deposi-
tions into their private conduct. The statements by both Hastings
and Nixon were directly material to the proceedings and to the un-
derlying criminal charges against them.

1. Judge Harry Claiborne

After being convicted and sentenced to prison for filing false fed-
eral income tax returns, Judge Claiborne was impeached and re-
moved from office in 1986. Judge Claiborne had signed written dec-
larations that the returns were made under penalty of perjury. In
addition to two articles charging him with filing fa{‘se tax returns,
Judge Claiborne was found guilty on an article of impeachment al-
leging that his willful tax evasion had “betrayed the trust of the
people of the United States and reduced confidence in the integrity
and impartiality of the judiciary, thereby bringing disrepute on the
Federal courts and the administration of justice by the courts.”83
At the time of his impeachment, Judge Claiborne was serving time
in federal prison while continuing to collect his annual judicial sal-
ary of $78,700.

Significantly, the Majority Staff Report completely fails to note
that Judge Claiborne had also been prosecuted for bribery. Namely,
he had allegedly received $30,000 from a Las Vegas brothel owner
in return for being influenced in the performance of his official
acts—i.e., decisions regarding motions in a case pending before
him.®4 Although a trial on this charge resulted in a hung jury, it
is difficult to deny that evidence of serious public corruption in-
formed the government’s ultimate ability to prosecute and convict,
and the Judiciary’s and Congress’ decision to seek and achieve
Judge Claiborne’s impeachment and removal from office.

Moreover, the debate on the House floor in the Claiborne case
made it clear that the conduct justifying impeachment was closely
linked to the special duties ancf responsibilities of a federal judge.
The former chairman of the Judiciary Committee, Peter Rodine (D-
NJ), summarized these sentiments in his statement on the House
floor:
As Members of this body have recognized in prior judi-
cial impeachments, the judges of our Federal courts of law
occupy a unique position of trust and responsibility in our
system of government: They are the only members of any
branch that hold their office for life; they are purposely in-
sulated from the immediate pressures and shifting cur-
rents of the body politic. But with the special prerogative
of judicial independence comes the most exacting standard
of public and private conduct. . . . The high standard of
behavior for judges is inscribed in article III of the Con-
stitution, which provides that judges “shall hold their Of-
fices during good behavior . . 785

83 Majority Staff Report, supra at 22 {citing 132 Cong. Rec. S15,760-81 (Oct. 8, 19861).

84 See United States v. Claiborne, 727 F.2d 842, 843.

83132 Cong. Rec. H4712 (July 22, 1986). The Committee Report also observed that “Good be-
havior, as that phrase is used in the Constitution, exacts of a judge the highest standards of
public and private rectitude. Those entrusted with the duties of judicial office have the high re-
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Another recurring argument during the impeachment debate on
the House floor was the impossibility of removing a federal judge,
who serves a life term, without resort to the impeachment process.
Several congressmen expressed special outrage that Judge Clai-
borne, while serving a prison term, was continuing to receive his
full salary and would be entitled to return to the federal bench
upon completing his prison term.s6

Under these circumstances, it is clear that Judge Claiborne
would have been unable to discharge credibly his judicial respon-
sibilities upon his release from prison. It does not follow, however,
that any income tax evasion by a future president would inevitably
merit the drastic remedy of impeachment, which President Nixon's
case powerfully confirms. As Professor Tribe observed at the Sub-
committee hearing: “The theme of [Judge Claiborne’s] impeach-
ment, its whole theory, was not that private improprieties can lead
to impeachment whenever they cast a general cloud over the indi-
vidual's fitness and virtue; it was that private improprieties can
justify impeachment when it renders the individual fundamentally
unable to carry out his or her official duties. It is not too hard to
see, without opening a Pandora’s box, that a judge convicted of per-
Jjury could not credibly preside over trials for the rest of his life,
swearing in witnesses, Imprisoning or sentencing to death some

that he finds guilty.”

2. Judge Walter Nixon

The 1989 impeachment proceedings involving Walter Nixon of
the Southern District of Mississippi are distinguishable on similar
grounds. Like Judge Claiborne, he had already been convicted and
sentenced to prison for perjury before his impeachment.8? The un-
derlying facts concerned Nixon's intervention with a local prosecu-
tor to obtain favorable treatment for a drug case involving the son
of one of Nixon’s partners in lucrative oil and mineral investments.
After investigation by the FBI, Judge Nixon appeared before a
grand jury and denied any discussion of the drug charges with the
prosecutor. Testimony by the prosecutor, as well as the business
partner, was to the contrary. On these facts, Nixon was convicted
on two counts of perjury, which formed the hasis for his impeach-
ment,.

In sharp contrast to the false statements being alleged by the
OIC, Judge Nixon’s perjury was undoubtedly material to a criminal
proceeding directed against him and his false statements were of-
fered in direct rebuttal to charges that he had misused the powers
of his office. The debate on Judge Nixon’s articles of impeachment
emphasized that his criminal misconduct was fundamentally incon-
sistent with his judicial responsibilities. Rep. Sensenbrenner (R-
WI), in calling for Judge Nixon’s impeachment, noted that “A Fed-
eral judge must decide the credihility of witnesses, and find the

sponsibility of ensuring the fair and impartial administration of justice, which in large pact rest
on the public confidence and respect for the judicial process.” H. Rep. No. 99-688, at 23 (15%6).
868ee generally, id. (statements of Rep. Fish, Rep. Moorhead, Rep. Glickman, Rep. Mazzoli,

Rep. DeWine, Rep. Rudd, Rep. Vucanovich), .
87 See Majority Staff Report, supra at 24 (discussing the articles and votes) (citations omitted}.



24856

22

truth in cases that come before him.”88 Senator Grassley (R-IA)
made a similar point during the impeachment debate:

To be entrusted with a lifetime office that has the potential
power of depriving individuals of their liberty and property, is,
indeed, a very great responsibility. Consequently, a Federal
Jjudge must subscribe to the highest ethical and moral stand-
ards. At a minimum, in their words and deeds, judges must be
beyond reproach or suspicion in order for there to be integrity
and imgartiality in the administration of justice and independ-
ence in the operation of our judicial system.8?

3. Judge Alcee Hastings

In 1981, Federal District Judge Alcee Hastings of the Southern
District of Florida was tried and acquitted on charges of conspiracy
to solicit and accept a bribe.9° Several years later, on recommenda-
tion of the Judicial Conference of the United States, the House of
Representatives adopted seventeen articles of impeachment charg-
ing Hastings with conspiracy, perjury, and fabrica*ion of evidence.
The Senate convened an impeachment trial committee to take evi-
dence and then, after hearings in 1989, voted to convict on eight
articles of impeachment.

The charges involved a conspiracy between Judge Hastings and
a District of Columbia lawyer, William Borders, to obtain $150,000
from defendants convicted of racketeering and related offenses in
exchange for sentences that did not require incarceration. The gov-
ernment’s case at trial indicated that Borders had approached the
defendants through an intermediary and had offered to be “helpful”
with his friend Judge Hastings, who was presiding over the case.
The intermediary informed the FBI, which subsequently obtained
evidence through an undercover operation.

At his trial, Hastings claimed that his frequent conversations
with Borders during the period in question related to other mat-
ters. The Committee found that claim to lack credibility under the
circumstances. Because Hastings’ perjury was found to have as-
sisted his acquittal, it was the basis for his subsequent impeach-
ment. A post-trial memorandum by the House of Representatives
Judiciary Committee investigative staff concerning Judge Hastings
emphasized that “[iln each instance [of false testimony, Judge
Hastings] was addressing a critical part of the case. In each in-
stance, he needed to explain away incriminating evidence.” 91

As with Judge Nixon, the context of the Judge Hastings’ alleged
perjury was crucial. It concerned a defense to criminal charges al-
leging that he had sold his office for money. The central underlying
allegation of bribery is, of course, one of the few impeachable of-
fenses specifically designated in the language of the Constitution.

88 135 Cong. Rec. S14493, $14499 (Nov. 1, 1989),

89135 Cong. Rec. 514633, S14638 (Nov. 3, 1889 (statement of Sen. Charles E. Grassley:.

90 See Majority Staff Report, supra at 25 (discussing the articles and votes) (citations omitted).
A challenge to the Senate procedure and a review of the impeachinent history appear in
Hastings v. United States, 802 F. Supp. 490 (D.D.C. 1992).

91 United States House of Representatives, In re Impeachment of Judge Alcee Hastings, Post
Trial Memorandum of the House Judiciary Investigative Staff, Sept. 25, 1989, at 95-96 (on file
with Committee Staff). See also Ed Henry, Top Dem Wants New Look at Hastings Impeachment,
Roll Cali, May 19, 1997 (Discussing claim by a whistleblower that FBI agent mpay have lied in
order to seek Hastings’ conviction),
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There was little doubt, therefore, that false statemcnts designed to
conceal such an offense qualified as grounds for impeachiaont when
commited by a federal district court judge.

1V. CONCLUSION

Is the country now prepared to pursue the first ever impeach-
ment of a president based on private misconduct unrelated to the
powers of public office?

The very text of the Constitution provides most of the answer—
simply put, it is difficult to argue credibly that the offenses alleged
by the OIC can in any way be likened to the very public and very
corrupt offenses of Treason and Bribery. The history and back-
ground of impeachment further confirm that if we are to remain
true to the intent of the Framers, the 1974 Watergate Report, and
our specific experiences with impeachment, Congress will not
choose to take the Nation down the treacherous course of impeach-
ment in a case where only non-official misconduct is alleged.

Efforts by the Majority to construe the OIC Referral as constitut-
ing an ever expanding series of statutory legal violations so that
the President’s conduct appears to pose a threat to our constitu-
tional form of government are neither credible nor compelling. Nor
do the facts alleged by the OIC approximate in scope or magnitude
the very public wrongdoing alleged during Watergate.

Resort to judicial impeachment precedents does not take the OIC
Referral any further as a constitutional matter. No amount of soph-
istry can detract from the historical fact, as the Watergate Staff
Report concluded, that judicial impeachments are premised on mis-
conduct which exceeds constitutional constraints, are grossly in-
compatible with office or constitute abuse of official power. And
nothing in the three post-Watergate judicial impeachments con-
tradicts these fundamental touchstones of impeachment.

Impeachment has been variously referred to as an “atom bomb”
and a “caged lion.” Now is not the time to unleash that lion’s rage
on an already weary nation, to alter fundamentally the balance of
power between the executive and legislative branches, or to turn
more than 200 years of impeachment precedent on its head.

O
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Foreword

T am pleased to manke available a staff report regarding the constitu-
tional grounds for presidential impeachment prepared for the use of
the Commiittee on the Judiciary by the legal staff of its impeachment
inquiry.

t is understood that the views and conclusions contained in the
report. are stafl views and do not necessarily reflect those of the com-

mittee or any of its members,
‘ E

Perer W. Robino, Jr.
Fepruary 22, 1974,
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I. Introduction

_The Constitution deals with the subject of impeachment and con-
gxctiou zlt. six places. The scope of the power is set out in Article II,
cction 4:

The President, Vice President and all civil Officers of the
United States, shall be removed from Office on Impeachment
for, and Conviction of, Treason, Bribery, or other high
Crimes and Misdeineanors,

Other provisions deal with procedures and consequences. Article I,
Section 2 states:

The House of Representatives. .. shall have the sole Power
of Impeachment.

Similarly, Article I, Section 3, descrihes the Senate’s role:

The Senate shall have the sole Power to try all Impeach-
ments. When sitting for that Purpose, they shall be on Oath
or Affirmation. When the President of the United States is
tried, the Chief Justice shall preside: And no Person shall
be convieted without the Concurrence of two thirds of the
Members present.

. The same section limits the consequences of judgment in cases of
impeachment : :

Judgment in Cases of Impeachment shall riot extend fur-
ther than to removal from Office, and disqualification to hold
and enjoy any Office of houor, Trust or Profit under the
United States: but the Party convicted shall nevertheless be
liuble and subject to Indictment, Trial, Judgment and Pun-
ishment, according to Law., .

Of lesser significance, althongh mentioning the subject, are: Arti-
cle IT, Section 2:

The President . . . shall have Power to grant Reprieves and
Pardons for Offences against the United States, except in
Cases of Impeachment.

Article ITI, Section 2:

The Trial of all Crimes, except in Cases of Impeachment,
shall be by Jury....

Before November 15, 1973 a number of Resolutions calling for the
impeachment of President Richard M. Nixon had been introduced in
the House of Representatives, and had been referred by the Speaker
of the House, Hon. Carl Albert, to the Committee on the Judiéiary
for consideération, investigation and report. On Novemblier 15, an-
ticipating the magnitude of the Committee’s task, the House voted

(1)
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funds to enable the Committeo to carry out its assignment and in that
regard to select an inquiry staff to assist the Committee,

On February 6, 1974, the House of Representatives by n vote of 410
to 4 “nuthorized and directed” the Committee on the Judiciary “to in-
vestigate fully and conipletely whether sufficient grounds exist for the
House of Representatives to exercise its constitutional power to im-
peach Richard M, Nixon, President of the United States of America.”

To impler ent the authorization (H. Res, 803) the House also pro-
vided that “ffor the purpose of making such investigation, the com-
mittee is authorized to require ... by subpoenn or otherwise ... the
attendanco and testimony of any person ... and ... the production of
such things; and ... by interrogatory, the furnishing of such infor-
mation, ag it deems necessary to such investigation.”

This was but the second time in the history of the United States
that the House of Representatives resolved to investigate the possi-
bility of impeachment of a President, Some 107 years earlier the
House had investigated whether President Andrew Johnson should
be impenched. Understandably, little attention or thought has been
given the subject of the presidential impeachment process during the
intervening years., The Inquiry Staff, at the request of the Judiciary
Comnnittee, has prepared this memorandum on constitutional grounds
for presidential impeachment. As the factual investigation progresses,
it will become possible to state more specifieally the constitutional, legal
and 1:'.omzeptlml framework within which the staff and the Committee
work,

Delicate issues of basic constitutional law are involved. Those issues
cannot be defined in detail in advance of full investigntion of the facts.
The Supreme Court of the United States does not reach out, in the
ahstvaet, to rule on the constitutionality of statutes or of conduet.
Cases must be brought and adjudicated on particular facts in terms
of the Constitution, Similarly, the House does not engage in abstract,
advisorv or hypothetical debates abouc the precise nature of conduct
that calls for the exercise of its constitutional powers; rather, it must
awnit full development of the facts and understanding of the events
to which those facts relate.

What is snid here does not reflect any prejudgment of the facts or
any opinion or inference respecting the allegations being investigated.
This memorandum is written before completion of the full and fair
factual investigation the House directed be undertaken, It is intended
to be a review of the precedents and available interpretive materials,
secking general principles to guide the Committee.

This memorandum offers no fixed standards for determining whether
grounds for impeachment exist. The framers did not write a fixed
standard. Instead thev adopted from English history a standard suf-
ficiently general and flexible to meet future circumstances and events,
the natiire and character of which they conld not foresee.

The House has set in motion an iinusual constitutional process, con-
ferred solely upon it by the Constitution, by directing the Judiciary
Committeo to “investigate fully and completely whether sufficient
grounds exist for the House of Representatives to exercise its consti-
tutional power to impeach.” This action was not partisan. It was sup-
ported by the overwhelming majority of both political parties. Nor
was it intended to obstruet or weaken the presidency. It was supported
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by Members firmly comniitted to the need for a strong presidency
and a healthy executive branch of our government. The House of
Representatives acted out of a clear sense of constitutional duty to
resolve issues of a kind that more familiar constitutional processes are
unable to resolve.

To assist the Committes in working toward that resolution, this
memorandum reports ug?n the history, purpose and meaning of the
constitutional Phrnse, “T'reason, Bribery, or other high Crimes and
Misdemenrnors.”

28-950 T den2
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II. The Historical Origins of Impeachment

The Constitution provides that the President . . . shall be removed
from Office on Tmpenchment for, and Conviction of, Treason, Bribery,
or other high Crimes and Misdemennors.” The framers could have
written siniply “or other crimes”—as indeed they did in the provision
for extradition of eriminal offenders from one state to another. They
did not do that. If they had meant simply to denote seriousness, they
could have done so directly. They did not do that: either. They adopted
instead a unique phrase used for centuries in English parliamentary
impeachments, for the meaning of which one must look to history.

The origins und use of impeachment in England, the circumstances
under which impeachment became a part of the American constitu-
tional system, and tlie American experience with impeachment are
the best available sources for developing an understanding of the
function of impeachment and the circumstances in which it may be-
come appropriate in relation to the presidency.

A. Ture Exanisit PARLIAMENTARY PRACTICE

Alexander Hamilton wrote, in No. 65 of The Federalist. that Great
Britain had served as “the model from which [impeachriént] has
been berrowed.” Accordingly, its history in England is useful to an
understanding of the purpose and scope of impeachment in the
United States,

Parliament developed the inipencliifieit process as a menns to exer-
cise some measure of control over the power of the King. An impeaéh-
ment proceeding in England was a direct method of bringing to
account the King's ministers and favorites—men who might other-
wise have been bevond reach. Impeachment, at least in its early his-
tory, has been called “the most powerful weapon in the political arm-
oury, short of civil war.”’ ! It played a continuing role in the struggles
between King and Parliament thiat resulted in the formation of the
unwritten English.constiti.' on. In this respect impeachment was one
of the tools used by the English Parlinment to create more responsive
and responsible government and to redress imbalances when they
occurred.?

The long struggle hy Parliament to assert legal restraints over the
unbridled will of the King ultimately reached a eliriiax with the execu-
tion of Charles T in 1649 and the establishinént of the Commonwenlth
under Oliver Cromwell. In the course of that struggle, Parliiment
sought to exert restraints over the King by removing those of his
ministers who most effectively advanced the King's absolutist pur-

1 Pincknett, “Presidentia) Addvess” reproduced In 3 Tranaactions, Royal Hiatorical
Saclety, ith Serles, 145 (1052),

3 Sea generally C. Roberts, The Growth of Hcsponsible Qovernment in Stuart England
{Cambridge 19686),

{4)
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roses, Chief among them was Thomas Wentworth, Eirl of Strafford.
The House of Cominons im{)encfxed him in 1640, As with earlier im-
peachments, the thrust of the charge was damage to the state® The
first. article of impencliment alleged * :

That he . . . hath traiterously endeavored to subvert the
Fundamental Laws and Government of the Realmns . . . and
in stead thereof, to introduce Arbitrary and Tyrannieal Gov-
ernment against Law. ...

The other agticles agninst Strafford included charges ranging from
the allegation that he had assumed regal power and exercised it tyran-
nically to the charge that he had subverted the rights 6f Parlinment.®

Charaeteristically, impeachmetit was used in individual cases to
reach offenses, as perceived by Parlinment, against the system of gov-
ernment, The charges, variously denomiinated “treason,” “high trea-
son,” “misdemennors,” *“malversations,” and “high Crimes and Mis-
demeanors,” thus included allegations of misconduet as various as the
kings (or their miilisters) were ingenious in devising means of ex-
panding royal power.

At the time of the Constitutional Convention the phrase “high
Crimes and Misdemeanors” had been in use for over 400 years in im-
peachnient proceedings in Parlinment.® It first appears in 1386 in the
impeachment of the King's Chancellor, Michno{ de In Pole, Earl of
Suffolk.” Some of the charges may have involswd common law of-
fenses.® Othérs plainly did not : de la Pole was charged with breaking
a promise he made to the full Parlinmént to execute in connection
with a parliithentary ordinance the advice of a commiitee of rine
lords regarding the iiprovement of the estate of the King and the
realm; “tlis was not dote, and it was the fault of limself as he was
then chief officer.” ITe was also charged with failing to expend a sum
that Parliament had directed be used to ransom the town of Ghent,
because of which “the said town was lost,” 0

* Strafford was charged with treason, a term defined In 1352 hy the Statite of Treagons
5 Fitw. 3, stat. 5, . 2 (13522. The partieular chnrqen againgt him presumably wonld
have heen within the compasg of the general, or “salvo,” elanse of that statute, but did not
fall within any of the enumerated acts of trearonaStrafford rested his defense tn ;art on
that falldre; his eloguence on the guestion of retrospective treasons (*Beware you do
not awake there sleeping llons, by the senrchlnf out some neglected moth-eaten records,
they may one day tear you and vour posterity In pleces: it was your ancestors’ care to
chain them up within the barricadoes of statutes; be pot fou ambittous to be more
gkilful and curlous thun your forefathers in the art of kilifng.” COelebrated Trials 518
{Philn. 1837) may have dissunded the Commons from bringing the trial to a vote in the
House of Lords ; Instead they caused his execution by bill of attainder,
¢ g‘.‘)nushworth, The Tryal of Thomus Farl of Strafford, In 8 Hlistorleal Collections 8

8 Rushworth, supra n. 4, at 8-9, R, Berger, Impeachment: The Conatitutional Proklema
R0 _(1071), states that the impeachment of Straflord *, . . coustitutes a great watersbed
in English constitutionnl history of which the Founders were aware,”

¢ Sec generally A, Simpson, A T'reatise on Federal lm,» achiments 81-190 (Philadelphia,
1916} (Appendix of Fnglish Imnonchment Trinls) ; M, V. Clarke, *The Origin of Impeach-
ment’” in Ozford Essays in Medieval History 164 (Oxford, 1034), Reading and nnalyzing
the early history of English impenchments 18 complicated by the paueity and nmbiguity of
the records, The analysiz that follows fn this seetion has heen drawn lnrgely from the
scholarship of others, cheeked agalnst the original records where possible.

The basis for what became the impenchment procedure apparently originated In 1341,
when the King and Parliament altke accopted the prineiple that the King's minlsters were
to answer In Parltament for thelr misdeeds, C. Roberts, supra n, 2, at 7. Offenses against
Magnn Carta, for example, were falling for technicalities In the ordinary courts, nnd
therefore Parllament provided that offenders sgninst Magna Carta be declared in Parlia-
ment and Judged by thelr peers, Clarke, supra, at 173,

7Simpron, supre n. 6, at 86; Borger, supra n, b, at 61: Adams and Stevens, Select
Documents of Englinh Conatitutional History 148 (London 1927).

# For example, de ln Pole was chiarged wi(h purchasing property of great value from the
King while using hiz pogition as Chancelior to have the Inands apprajsed nt less than they
were worth, all In vicintien of s oath, fu decelt of the King and in neglect of the need
of the realm. Adams and Stevens, supra n, 7. nt 148,

* Adams and Stevens, supra n. 7, nt 1481850,
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oland Arnall to Ambassador of Netherlands

tp://mww.ocregister.com/money/subprime-beach-mortgage-1950724-long-securities
anry Paulson to Treasury Secretary 6

tp:/fwww.reuters.com/article/politicsNews/idUSN045266852007 1204
The plirase does not reappear in impeachment proceedings until
1450, In that year articles of impeacliment agninst William de In Pole,
Duke of Suffolk (a descendant of Michaelz, charged him with several
ncts of high treason, but also with "high Crimes.and Misdémean-
ors.” 1 including such various offenses as “advising the King to grant
liberties and privileges to certain persons to the hindrance of ¢
xecution of the laws,” Aprocuring offices Tor persons who were unfit,
E\?ﬁﬂ\mv(hy of them” and “squandering away the public trcas-

l“'(‘.” 11

mpeachment was used frequently during the reigns of James I
(1603-1625) and Charles I (1628-1649), During the period from
1620 to 1649 over 100 impeachmients were voted by the House of
Commons.'? Somo of these impeachments charged high treason, as in
the case of Strafford; others charged high crimes and misdemeanors.
The latier included both statutory offenses, particularly with respect
to the Crown monopolies. and non-statutory offenses. For example, Sir
Henry Yelverton, the King's Attorney General, was impeached in
1621 of high erimes.and misdemeanors in that he failed to prosecute
after commencing suits, and exercised authority before it was properly
vested in him.® .

There were no impenchments during the Commonwealth (1649
1660). Following the end of the Commonwealth and the Restoration
of Charles IT (1660-1685) a more powerful Parliament expanded
somewhat the scope of “high Crimes and Misdemeanors” by impeach-
ing officers of the Crown for such things as negligent discharge of
duties ¥ and impropricties in office®® . . ,

The plirase “high Crimes and Misdemeanors” appears in neatly all
of the comparatively fow impeachments that ocenrred in the eight-
conth century. Many of the charges involved abuse of official power
or trust. For example, Edward, Earl of Oxford, was charged in 1701
with “viclation of his duty and trust” in that, while a member of the
King’s privy council, he took advantage of the ready access he had to
the King to seeure various royal rénts and revenues for his own use,
thereby greatly diminishing the revenues of the crown and subjecting
the people of England to “grievous taxes.” ® Oxford was also charged
with procuring a naval commission for William Kidd, “known to be
a person of ill fame and reputation,” and ordering him “to pursue
the intended voyage, in which Kidd did commit diverse piracies . . .,
being thereto encouragéd through hopes of being protected by the
high station and interest of Oxford, in violation of the law of nations,
and the interruption and discouragement of the trade of England.” ¥

1 4 Tiatsell 67 (Rhannon, Ireland, 1971, renrint of London 1786, 1818),
1t 4 Hatsell, supra n, 10, &t 87, charges 2, 6 and 12,
1 The Long Parllament (1640-48) alone impeached D8 persons, Roberts, suprg n. 2,

nt 133.
12 Howell Slate Trials 1135, 1136-37 (ohargn 1, ¢ and 6). See generally Simpson,
supra n, 6, at 81-127; Berger, supra n, b, at 67-73.

1 Peter Pett, Commissioner of the Navy, was charved in 1668 with negligent preparation
for an invasfon by the Dutch, and negiigent loss of & ship, The latter charge was predicated
on alleged willful neglect in falling to insure that the ship was brought to a mooring.
@ Howell State Trials 805, 880-G7 (charges 1, 5).

8 Chief Justice Scroggs was charged in 1680, among other things, with browbeating
witnesses and commenting on thelr credibility, and with cursing and drinking to excess,
thevehy bringing “the highest seandsl on the publle jus tice of the kingdom.” 8 Howell
State Trials 107, 200 (oharges 7, 8). .

18 Simpson, supra n. §, at 144,

7 §{mpson, supra n. 6, at 144,
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The impeachment of Warren Hastings, first attempted in 1786 and
concluded in 1795, ig particularly iniportant because contemporane-
ous with the American Convention debates. Hastings was the first
Governor-General of Indin. The articles indieate that Hastings was
being charged with high crimes and misdemeanors in the form of gross
maladministration, corruption in office, and cruelty toward the people
of India.?®

Two points emerge from the 400 years of English parliamentary ex-
perience with the phrase “high Crimes and Misdemennors.” First, the
particular allegations of misconduct alleged damage to the state in
such forms ns misapplication of funds, abuse of official power, neglect
of duty, encronchment on Parlinment’s prerogatives, corruption, and
betrayal of trust.® Second, the phrase “high Crimes and Misdemenn-
ors” was confined to parlinmentary impeachments: it had no roots in
the ordinary criminal law,? and the particular allegations of miscon-
duct under that heading were not necessarily limited to common law or
statutory derelictions or crimes.

B. Tie INTENTION oF TIiE FRAMERS

The debates on impeachment at the Constitutional Convention in
Philadelphia focus principally on its applieability to the President.
The framers sought to create a responsible though strong executive:
they hoped, in the words of Elbridge Gerry of Massachusetts, that
“the maxim would never be adopted here that the chief Magistrate
could do [no] wrong.” 22 Tinpeachment. was to be one of the central ele-
ments of executive responsibility in the framework of the new govern-
ment as they conceived it.

The constitutional grounds for impeachment of the President. re-
ceived little direct attention in the Convention ; the phrase “other high
Crimes and Misdemeanors” was ultimately added to “Treason” and
“Bribery” with virtually no debate. There is evidence, however. that
the framers were aware of the techiical meaning the phrase had ac-
quired in English impeachments.

Rutification by nine states was required to convert the Constitution
from a proposed plan of government. to the supreme law of the land,
The public debates in the state ratifying conventions offer evidence of
the contemporaneous understanding of the Constitution equally as
compelling as the secret deliberations of the delegates in Philadelphia.
That evidence, together with the evidence found in the debates during
the First Congress on the power of the President to discharge an
exccutive officer appointed with the advice and consent of the Sennte,

8 See generally Marshall, T'he Impeachment of Warren Hastinga ((xford, 108%5),

10f the original resolutlons proposed by Edmund Burke In 1786 and accepted by the
House as articles of Impeachment 1n 1787, both eriminal and non-criminal offenses appear.
The fourth article, for example, charging that Hastings had confiscated the landed Income
of the Begums of Qudh, was deser} by Pitt as that of ull othera that bore the strongest
marks of eriminality, Marshall, supra, n. 19, at 53, ’

The third article, on the other hand, known as the Benares charge, clalmed fhat clr-
comstances imposed upon the Governor-General a doty to conduct himself “on the most
distinguished principies of good faith, equity, moderatlon and mildness,” Instead, con-
tlnue«i‘ the charge, Hastings provoked a revolt in Bepares, resulting In “the arrest of the
rajah, three revolutions in the country and great lons, whereby the aald Hastingr In guilty
of a high erime and misdemeanor in the destruction of the country aforegald.” The Com-
mons accepted this article, voting 119~79 that these were grounds for Smpeachment. Simp-
son, aupre n, 6, at 188-170 ; Marshall, supra n. 19, at xv, 46,

* ® fee, e.9., Berger, supra n, 5, at 70-71.

5 Rerger, supra n, b, at 62.

3 The Records of the Federal Convention 66 (M. Farrand ed, 1011) (brackets in
original). Hereafter cited as Farrand.
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ghows that the framers intended imipeachment to be a constitutional
safeguard of the public trust, the powers of govor.mpgnb conferred
upon the President and other civil officers, and the division of powers
among the legislative, judicial and executive departments.

1. THE PURPOSE OF THE IMPEACHMENT REMEDY

Among the weaknesses of the Articles of Confederation apparent to
the delegates to the Constitutionil Convention was that they provided
for a purely legislative form of government whose ministers were sub-
gervient to Congress. One of the first decisions of the delegates wasthat
their new plan should include a separate executive, judiciary, and
legislature.* However, the framers sought to avoid the creation of a
too-powerful executive. The Revolution had been fought ngainst the
tyranny of  king and his council, and the framers sought to build in
safeguards against executive abuse and usurpation of power. They ex-
plicity rejected o plural executive, despite arguments that the{ were
creating “the foctus of monarchy,” # beeause a single person would give
the most responsibility to the office.?® For the same reason, they rejected
proposals for a council of advice or privy council to the executive.”*

The provision for a single executive was vigorously defended at
the time of the state ratigfing conventions ns a protection against
executive tyranny and wrongdoing. Alexander Hamilton made the
most carefully reasoned argument in Federalist No. 70, one of the series
of Federalist Papers prepared to advoeate the ratification of the
Constitution by the State of New York. Hamilton eriticized both a
plural executive and n council because they tend “to conceal faults
and destroy responsibility.” A plural executive, he wrote, deprives the
people of “the two greatest securitics they can have for the faithful

81 Farrand 322

311 Farrand 60, ‘

®This argument was made by James Wilson of Pennsylvania, who also safd that he
preferred a single cxecutive “as glving most energy dispatch and responsibility to the
office,”” 1 Farrand 65,

™1 A number of suggestlona for a Council to the President were mrde during the Con-
veation, Only one was voted on, and 1t was refected three states to elght. This proposal,
by George Mason, called for a privy 11 of six berg—two each from the eastern,
middle, and southern stntes—sclected by the Senate for staggered six-year terms, with
two leaving office every two years. 2 Farrand 537, 542,

Gouverneur Morrls and Charles Pinckney, both of whom spoke in opposition to other
gtonosals for a councll, suggested a privy counecil composed of the Chief Yustice and the

ends of executive departments., Thelr Propnsnl however, expressly provided that the
President “shall in nll coses exerclse his own judgment, and elther conform to [the]
oylnlona {of the council] or not s he may think proper.” Each officer who was A member
of the council wonll “he responsible for his opinion un the affairs relating to his particular
Department” and llable to Impeachment and removal from office *for negleef
malversation, or corruption,” 2 Farrand 342-44,

Morrls and Pincknes’s propnsal was referred te the Commlittee on Detall, which re-
ported a provision for an cxpanded privy councll including the President of the Senate
and the Speaker of the House, The council's duty was to mivise the President “in matters
rcspeoﬂng the execution of his Office, which he shall think proper to lay before them:
But their advice shall not conclude him, nor affect his responstbility for the measiires
whicli he shall adopt.”” 2 Farrand 367, This provision was never brought to a vote or
debated 1a the Convention, :

Opponents of a councll argued that it would lessen executive responsibility, A council,
raid Jamer Wilgon, “oftener serves to cover, than rrevent malpractices.” 1 Farrand 7.
And the Committee of Eleven, consisting of one delegaté from each atate, to which pro-
posels for & councll to the President ag well ag other questions of polley were referred,
decided agninst a council, on the ground that the President, “by rmndlns his Council—to
concur in hls wrong measures, would acquire their protection for them.” 2 Farrand -542,

Some delegates thought the responsibility of the President to be “chimerlcal” : Gunning
Beford because “he could not be punished for mistakes.” 2 Farrand 43: Elbridge Gerrr,
with respeet to nomination for oltices, because the President could “always plead ignor.
ance.” 2 Farrand 539. Benjamin Franklin favored'a Councll because it *would not onlyben
check on a bad Prestdent but a relfef to & good one,” He asserted that the delegates had .
“too much . , . fear [of] cabals {n ‘appointments by & number,” and “too much confidence
in those of single persons.” Experience, he said, showed that “caprice, the intrigues of
favorites & mistresses. &c.”” were “the means mogt prevalent {n monarchies.” 2 Farrand 542,

of duty
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oxercise of any delegated power”—“[r]esponsibility . . . to censure
and to punishment.” When censure is divided and responsibility un-
certain, “the restraints of public opinion . . . lose their efficacy” and
“the opportunity of discovering with facility and clearness the mis-
conduct of the persons [the public] trust, in order either to their
removal from office, or to their actual punishment in cases which admit
of it” i lost.?® A council, too, “would serve to destroy, or wonld greatly
diminish, the intended and necessary responsibility of the Chief
Magistrate himself.” #* It is, Hamilton concluded, “far more snfe
[that] there should be a single obiject for the jealousy and watchful-
ness of the people; . . . all multipliention of the Exccutive is rather
dangerous than friendly to liberty.”* '

James Iredell, who J)layqd a leading role in the North Carolina rat-
ifying convention and later became a justice of the Supreme Court,
said that under the proposed Constitution the President “is of a very
different nature from a monarch, Heistobe . . . Personally responsi-
ble for any abuse of the great trust reposed in him.” 2 In the same con-
vention, William R. Davie, who had been a delegate in Philadelphia,
explained that the “predominant principle” on which the Convention
had provided for a single executive was “the more obvious responsi-
bility of one person.” When there was but one man, said Davie, “the
publie were never at n loss” to fix the blame.®

James Wilsoh, in the Pennsylvania convention, described the security
furnished by a single executive as one of its “very important ad-
vantages”:

The executive power is better to be trusted when it has no
screen. Sir, we have a responsibility in the person of our
President; he cannot act improperly, and hide either his
negligence or inattention; he cannot roll upon any other per-
son the weight of his criminality;/no appointment can take

pe..méi

) KES, fTrce
placed high, and is p

ossessed of power far from being con-
temptible, yet not a single privilege is annexed to his char-
acter; far from being above the laws, he is amenable to them
in his private character as a citizen, and in his public char-
acter by impeachment.

As Wilson’s statement suggests, the impeachability of the Presi-
dent was considered to be an important element of his responsibility.

2 The Federalist No, 70, at 450-81 (Medera Library ed.) (A. Hamilton) (hereinafter
cited na Fedcrallst), The “multiplication of the Executive,” Hamilton wrote, *ndds to the
difficulty of detection”:

The circumstances which may bave led to any national misearriage of misfortune
are gometimes so complicated that, where there ure a number of actors who may
have had different degrees and kinds of agency, thongh we may clearly see upon
the whole that there has been mismanagement, yet It may be impracticable fo pro-
n}?unce h;o whose account the evil which may have been lncurred is truly
chargeahle,

It there should be “collusion between the parties cancerned, how easy it is to clothe the
circumstances with so much ambiguity, as to render It uncertain what was the preclse con-
duct of any of these parties 3 Id. at 460,

1 Pederalist No. 70 at 461, Hamllton stated :

A councll to a magistrate, who s himsaelf responsible for what he does, aro gen-
erally nothing better than a clog upon his good lntentions, are often the instru-
.ments and accomplices of hig bad, and are almost always a cloak to his faults.

Id, at 3
. 8 Pederalist No, 70 at 462,
¥4 J, Elllot, The Debates in the Several State Conventions on the Adoption of the
Pegeé'a‘{ Conatitution 14 (reprint of 2d ed.) (hereinafter cited as Elliot.)

Hio ,
u2 Blliot 480 {(emphasis in original),
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. .
Impeachment had been included in the proposals before the Constitu-
tional Convention from its beginning.* A specific provision, making
the executive removable from office on impeachment and conviction
for “mal-practice or neglect of duty,” was unanimously adopted even
before it was decided tgf'mt the executive wotlld be a single person.®

The only major debate on the desirability of impeachnient oceurred
when it was moved that the provision for impeachment be dropped,’
a motion that was defeated by a vote of eight states to two*

One of the arguments made agninst the impenchability of the exece-
utive ‘was that he “wonld periodically be tried for his behavior by
his electors” and “ought to be subject to no intermediate trial. by
impeachment.” ** Another was that the executive could “do no erin-
nal act without Coadjutors [assistants] who may be punished.” s
Without his subordinates, it was asserted, the executive “can do noth-
ing of consequence,” and they would “be nmenable by impeachinent to
the public Justice,” 3

This latter argument was made by Gouveneur Morris of Pennsyl-
vania, who abandoned it during the course of the debate, concluding
that the executive shonld be impoaclinble,®® Before Morris changed
his position, however, George Mason had replied to his carlier
argument: .

Shall any man be above justice? Above all shall that man
be above it, who can commit the most extensive injustice?
When great crimes were committed he was for punishing the
prinéipal as well as the Condjutors.

James Madison of Virginia argued in favor of impeachment stating
that some provision was “indispensible” to defend the commimity
against “the incapacity, negligence or perfidy of the chief Magistrate.”
With a single executive, Madison argued, unlike a legislature whose
collective nature provided security, “loss of capacity or corruption
wias more within the compass of probable events, and either of them
might be fatal to the Republic.”* Benjamin Franklin supported

8 The Virginia Plan, fifteen rexolntions proposed by Edmund Randolph at the beginning
of the Conventlion, gerved as the basis of its early dellberations. The ninth resolution gave
;gednggonal Judiclery jurisdiction over *“impeachments of any National officers.”” 1 Far.

n: .

&1 Farrand 88, Juat hefore the adoption of this provisien, a proposal *o make the
executive removable from office hy the legisiature upon request of a majority of the
state legislatures had been overwhelmingly rejected, Id. 87, In the course of debaie on
this proposal, it was suggested that the lepisiature “should have power to remove the
Executive at pleasure"-—a suggestion that was promptly criticized gs making him “the
mere creature of the Leglalaturc” In violation of “the fundamental principle of good
Government,” and was never formally proposed to the Conventlon. Id, 35—80,

&2 Farrand 04, 69,

32 Farrand 67 (Rufus Kiug}. Similarly, Gouvernenr Morris contended that if an
executive charged with a criminal act were reelected, “that will he sufficfent proof of his
innocence,” Id, 04.

It was also argued in oppogition to the impeachment provision, that the oxecutive
should not be Impeschable “whilat 1n office”—an apparent allusion to the constitutions of
Virginla and Delaware, which then provided that the governor (unlike other officers)
conld be imneached only aftor he left office, 7d, 8ea 7 Thorps. The Foederal and Ktate Con.
atitutions 8818 (1009) and 1 (4. 568, In response to this position, it was argued
fhat corrupt elections would result, as an fncumbent sought to keep his ofiice in order to
maintnin his immunity from impeachment, He will “gpare no efforts or no means whatever
to get himself reelected,” contended Willlam R. Davle of North Carolinn. 2 Farrand 64,
George Mason asserted that the danger of cnrmptlng electors “furnished a peculiar
reason In favor of impeachments whilst fn office” ; “*Shall the man who has practized cor-
ruption & bv that means procured his ap;mlntment in the first instance, be suffered to
exeape nunishment, by repeating his gulit? Id, 65,

22 Farrand 84,

22 Farrand 54,

# “This Magistrate is not the King but the prime-Minister, The people are the King.”
2 Forrand 69,

=2 Farrand 45,

© 2 Parrand 65-88,
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impeachment as “favorable to the executive”; where it was not
available and the chief magistrate had “rendpreci himself obnoxious,”
recourse was had to assassination, The Constitution should provide for
the “regular punishment of the Executive when his misconduct should
deserve it, and for his honorable acquittal when he should be unjustly
acensed.® Edmund Randolph also defended “the propriety of
impeachments”:

The Executive will have great opportunitys of abusing his
power; particularly in time of war when the military force,
and in some respects the public money will be in his hands.
Should no regular pumishment be provided it will be
irregularly inflicted by tumults & insurrections.**

The one argument made by the opponents of impeachment to which
no direct response was made during the debnte was that the executive
would be too dependent on the legislature—that, as Charles Pinckney
put it, the legisiature would hold impeachment “as a red over the
Lxecutive and by that means effectually destroy his independencs,” 4
That issue, which involved the forum for trying impeachments and
the mode of electing the executive, troubled the Convention until its
closing days. Throughout its deliberations on ways to avoid executive
subservience to the legislature, however, the Convention never recon-
sidered its early decision to make the ezecufive removable through
the process of impeachment.

2. ADOPTION OF “HIGH CRIMES AND MISDEMEANORS”

Briefly, and late in the Convention, the framers addressed the ques-
tion how to describe the grounds for impeachment consistent with its
intended function. They did so only after the mode of the President’s
election was settled in & way that did not make him (in the words of
James Wilson) “the Minion of the Senate.” 4

Tha draft of the Constitution then before the Convention provided
for his removal upon impeachment and conviction for “treason or
bribery.” George Mason objected that these grounds were too limited :

‘Why is the provision restrained to Treason & bribery only ¢
Treason as defined in the Constitution will not reach many
great and dangerous offenses. Hastings is not guilty of
Treason. Attempts to subvert the Constitution may not be
Treason as above defined—As bills of attainder which have
saved the British Constitution are forbidden, it is the more
necessary to extend : the power of impeachments,*

Mason then moved to add the word “maladministration” to the other
two grounds. Maladministration was a term in use in six of the thir-
teen state constitutions as a ground for impeachment, including
Mason’s home state of Virginia,+?

When James Madison objected that “so vague a term will be

22 Farrand 65,

22 Farrand 67.

42 Farrand 00,

4 See Appendix B for a chronologleal account of the Convention's deltberations on
lm‘genchment and related issues,

2 Farrand 523,

# 2 Farrand 550.

4" The grounds for impeachment of the Governor of Virginia were “mal-administration,
coru‘:iptlon. or other means, by which the safety of the State may be endangered.” 7 Thorpe,
The Federal and Btate Constitution 3818 (1000).

28-950—T74——3
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equivalent to a tenure dux‘iniplunsure of the Senate,” Mason withdrew
“maladministration” and substituted “high crimes and misdemeanors
agst. the State,” which was adopted eight states to three, apparently
with no further debate.* ) ) .

That the framers were familine with English parlinmentary im-
peachment proceedings is clear. The impeachment of Warren Hast-
ings, Governor-General of Indin, for high erimes and niisdemennors
was voted just & fow weeks befors the beginning of the Constitutional
Convention and George Mason referred to it in the debates.® Hamil-
ton, in the Federalist No. 65, veferred to Great Britain as “the model
from which [impenchment] has been borrowed.” Furthermore, the
framers wore wel&-edncated men. Many were also lawyers, Of these, ut
least nine had studied law in England.® \

The Convention had earlier demonstrated its fmnilim'ity with the
term “high misdemeanor.” * A draft constitution had used “high mis-
demennor” in its provision for the extradition of offenders from one
state to another.** The Convention, apparently. unanimously struck
“high misdemeanor” and inserted “other crime,” “in order to compre-
hend all proper cases: it being doubtful whether ‘high misdemeanor’
had not a technical meaning too limited.”

The “technical meaning” referred to is the parliamentary use of
the term “high misdeameanor.” Blackstone’s Commentaries on the
Laws of England—a work cited by delegates in other portions of the
Convention’s deliberations and which Madison later described (in the
Virginia ratifying convention) as “a book which is in every man’s
hand” #—included “high misdemeanors” as one term for positive of-
fenses “against the king and government.” The “first and principal”
high misdemeanor, according to Blackstone, was “mal-administration
of such hiﬁh officers, as are in public trust and employment.” usually
punished by the method of parliamentary impeachment.” %

“High Crimes and Misdemeanors” has traditionally been considered
o “term of art,” like such other constitutional phrases as “levying war”
and “dus process.” The Supreme Court has held that such pqxrases
must be construed, not according to modern usage, but according
to what the farmers meant when they adopted them.’ Chief Justice
Marshall wrote of another such phrase’:

#2 Farrand 550. Mason's wording was unanimously changed later the same day from
“agst. the State” to “againsi the United States™ In order to avold amhbiguity, This phrase
was later dropped In the final draft of the Constitution prepared by the Committee on
Style and Revislon, which was charged with arranging and improving the language of
ms :}rucles adopted by the Convention without altering its substance.

(I?'lg' Berger, Impeachment: The Constitutional Problems 87, 89 and accompanying notes

51 As a technlcal term, 2 “high” erime signified a erime agalnst the system of govern-
ment, not merely a serfous crime, “This element of lnjm-f to the commonweatth—that
iz, to the state ftself and to its constitution—was historleally the eriterlon for distin-
gulshing a ‘high’ erlme or misdemeanor from an ordinary one, The distinction goes back
to the anclent law of treason, which differentiated *high’ from ‘petit’ treason.! Bestor,
Book Review, 40 Wash, L. Rev. 255, 263-64 (1978). See 4 W, Blackstone, Commentaries®

& The provislon (artlele XV of Committee draft of the Commitiee on Detall) originally
repd: “‘Any perron charged with treason, felony or high misdemeanor in any State, who
shall flee from justice, and shall be found In any other State, shall, on demand of the
Execufive power of the State from which he fied, be delivered up and removed to the
State having jurisdiction of the offence.”” 2 Farrand 187-88,

This clause was virtvally identical with the extradition clauge contained in article
IV of the Articles of Confederation, which referred to “any Person guilty of, or charged
with treason, felony, or other high m{sdemeanor in any state, , , .

82 Farrand 443,

& 3 Eliott 501,

54 Blackstone's Commentaries® 121 (em%mln omitted),

8 See Murray v, 1loboken Land Co,, 62 U.8, (18 How,) 272 (1856) ;: Davidson v, New
Orleans, 96 U.8, 97 (1878) ; Bmith v, Alabama, 124 U.8, 465 (1888).
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It is a technical term. It is used in a very old statute of
that country whoso language is ot langunge, and whose laws
form the substratum of our laws, It is searcely conceivable
that the term was not eniployed by the framers of our consti-
tution in tlie sense which ?md heen aflixed to it by those
from whom we borrowed it

»
8. GROUNDS FOIt IMPEACIHMENT

Mason’s suggestion to add “maladministration,” Madison's ebjection
to it as “vague,” and Mason’s substitution of “high crimes and misde-
meanors ngst the State” are tho only comiments in the Philadelphin
convention specifically directed to the constitutional langunge deserib-
ing the grounds for impeachment of the President. Mason's objection
to liniiting the grounds to treason and bribery was that trenson would
“not rench many great and dangerous offences” including “[a]ttempts
to subvert the Constitution.” ®* His willingness to substitute “high
Crimes and Misdemennors,” especinlly given his apparent familiarity
with the English use of the term as evidenced by his reference to the
Warren Hastings impeachment, suggests that he believed *high Crimes
and 3éisdexi1ennors” would cover the offenses about which he was con-
cerned.

Contemporaneous comments on the scope of impenchment ave per-
suasive as to the intention of the framers. In Federalist No. 65, Alexan-
der Hamilton described the subject of impeachment as

those offences which proceed from the misconduct of public
men, or, in other words, from the abuse or violation of some
public trust. They are of n nature which may with peculiar
propriety be denominated POLITICAL, as thefy relate chiefly
to injuries done immediately to the society itself.*®

Comments in the state ratifying conventions also suggest that those
who adopted the Constitution viewed impeachment as a remedy for
usurpation or abuse of power or serious breach of trust. Thus, Charles
Cotesworth Pinckney of South Carolina stated that the impeachnient
power of the House reaches “those who behave amiss, or betray their
public trust.” ®® Edmund Randolph said in the Virginia convention
that the President may be impeached if he “misbehaves,” ® He later
cited the example of the President's teceipt of presents or emoluments
from a foreign power in violation of the constitutional prohibition of
Article I, section 9.°2 In the same convention George Mason argued
that the President might use his pardoning power to “pardon crimes
which were advised by himself” or, before indictment or conviction,
“to stop inquiry and prevent detection.” James Madison responded:

" [T]£ tho President be connected, in any suspicious manner,
with any person, and there be grounds to believe he will

ST United Blafes v. Burr, 25 Fed. Cas, 1, 169 (Ne. 14, 683) (C.C.D, Va, 1807).
22 Farrand 530,
® The Federalist No, 65 at 423-24 (Modern Library ed.) (A, Hamilton) (emphasis In

originsl).
5‘4 Elliot 281,

4 3 Eiifot 201,
@ 3 Elliot 486,
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shelter him, the ITouse of Representatives can impeach him;
they ean remove him if found guilty. . . .9

In veply to the suggestion that the President could sumrion the Sen-
ators of only a few states to ratify a treaty, Madison said,

Were the President to commit any thing so atrocious . . .
he would be impeached and convicted, as o majority of the
states would be affected by his misdeneanor.®

Ldmund Randolph referred to the checks upon the President:

It has too often happened that powers delegated for the
urpose of promoting the happiness of n community have
cen perverted to the advancement of the personal emolu-

ments of the agents of the people; but the powers of the Presi-
dent are too well guarded and checked to warrant this illiberal
aspersion,®

Randolph also asserted, however, that impeachment would not reach
errors of judgment: “No man ever t.hou({;ht. of impeaching a man for
an_opinion. 1t would be impossible to discover whether the error in
opinion vesulted from s wilful mistake of the heart, or an involuntary
fault of the head.”

James Iredell made a similar distinetion in the North Carolina
convention, and on the basis of this principle said, “I suppose the only
instances, in which the Fresident would be liable to impeachment,
would be where he had received a bribe, or had acted fromn some cor-
rupt motive or other.” ¢ But he went on to argue that the President

must certainly be punishable for giving false information to
the Senate, He is to regulate all intercourse with foreign
powers, and it is his duty to impart to the Senate every mate-
rial intelligence he receives. If it should appear that he has
not given them full information, but has concenled important
intelligence which he ought to have communicated, and by
that means induced them to enter into measures injurious to
their country, and which they would not have consented to
had the true state of things been disclosed to them,—in this
case, I ask whether, upon an impeachment for 2 misdemeanor
upon such an account, the Senate would probably favor him.*

In short, the framers who discussed impeachment in the state ratify-
ing conventions, as well as other delegates who favored the Constitu-
tion,” implied that it reached offenses against the government, and

®3 Elliot 407-98. Madison went on to say, contrary to his position in the Phlladelphia
.convention, that the President could be suspended when suspected, and his powers would
devolve on the Vice President, who could Hkewise be suspended untfl Impeached and con-
victed, If he were also suspected, Id. 498,

%3 Elllot 500, John Rutledge of South Carolina made the same point, asking *“whether
entlemen serlously could sup{)oso that a President, who har a character at stake, would
we auch 4 fool and knave ag to join with ten others jtwo-thirds of a minimal quarum of

‘the Senateg to tear up liberty by the roots, when r full Senate were competent to Impeach
hl%.; ;‘ ‘Bl fot 208,

o For example. Wilson Nicholas in the Vieginia convention asserted that the President
“1g pergonally amenable for his mal-administration” through impeachment, 3 Elllot 17;
-George Nicholgx in the same convention referred to the Preiidents impeachability if he
“deviates from his duty,” Jd. 240. Archibald MacLaine In the Bouth Carolina convention
also referred to the President's impeachabflity for “any maladministration in his office.’
bn?ty o{or“'im':\ll‘go l};_:lvuetrsngs ﬁamue‘l' “?‘t&lmanbot Massacht:sett‘ul refﬁlreg to lzls ig\penchl?-

nduot, n, such & pros who W are to
powars vested in him by the people?” 2 Flitot 168, © o ¢ to abuse the



24876

16

especially abuses of constitutional duties. The oppunents did not argue
that the grounds for impenchment had been limited to eriminal
offenses,

An extensive discussion of the scope of the impeachment power
occurred in the Iouse of Representatives in the First Session of the
First Congress. The Flouse was debating the power of the President
to removoe the head of an exeentive department appointed by him with
the advice and consent of the Senate, an issue on which it ultimately
adopted the position, urged primarily by James Madison, that the
Constitution vested the power exclusively in the President. The dis-
cussion in the House lends support to the view that the framers
intended the impenchment power to reach failure of the President to
discharge the responsibilities of his office.™

Mudison argued di’u‘ing the debnte that the President would be sub-
icct to impeachment for “the wanton removal of meritorious officers.””
Ho aiso contended that the power of the President uniliternlly to re-
move subordinates was “absolutely necessary” because “it will make
him in a peculiar manner, responsible for [the] conduet® of exeentive
ofticers. It would, Madison said,

subject him to imipeachment himself, if he suffers theni to per-
petrate with imipunity high crinies or misdemeanors against
the United States, or neglects to superintend their conduet, so
as to check their excesses.™ :

Elbridge Gerry of Massachusetts, who had also been a framer thongh
he had opposed the ratification of the Constitution, disagreed with
Madison's contentions about the impeachability of the President. He
could not be impeached for dismissing a good officer, Gerry said, be-
cause he would be “doing an act which the Legislature has submitted
to his discretion.” ¥ And he should not be held responsible for the acts
of subordinate officers, who were themselves subject to impeachment
and should bear théir own responsibility.”

Another framer, Abraham Baldwin of Georgia, who supported
Madison’s position on the power to remove snbordinates, spoke of
the President’s impenchability for failure to perform the duties of
the executive, If, said Baldwin, the President “in a fit of passion”
removed “all the good officers of the Government” and the Senate were
unable to choose qualified successors, the consequence would be that
the President “would be obliged to do the duties himself; or, if he
did not, we would impeach him, and turn him out of office, as he had
done others.” 7

% Chief Justice Taft wrote with referonce to the removal power debate in the opinion for
the Court in Myers v. United States, that constitutional declstons of the First Congress
“have always been regarded, as they should be regarded. as of the greatest welght in the
interpretation of that fundamental fnstrument.” 272 U.8, 562, 174-75 (1928).

11 Annals of Cong, 498 (1780).

Big .

. 3

% 1d, 535-36. Gerry also implied, Iperhapx rhetorieally, that & violntion of the Constitn-
tion was grounds for impenchment. If, he said, the Constitution falled to include provision
for removal of executive officers, an attempt Ig the l&xlslnture to cure the omission
would be an attempt to amend the Constitution. But the Constitation provided procedures
for ita amendment, and “an attempt to amend it in any other way may be a high crime
or misdemeanor, or perhaps something worse,' Id, 503,

® d, John Vining of Delaware commented :

“The President. What are his dutlea? To see the juws faithfully executed; If he does
not do this effectually, he fs responsible. To whom? To the people. Have they the meann
of calling him to account, and ¥uulsh|ng him for neglect? They have secured it in the
Coustitution, b)t- tm%eachment 0 be presented by thelr immediate representatives: if
they fafl here, they have another check when the time of eleetion comes round.” Id. 572.
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Those who asserted that the President has exclusive removal power
suggested that it was necessary because impeachriient, as Elias Beudi-
not of New Jersey contended, 1s “intended ag a punishment for a crime,
and not intended as the ordinary means of re-arranging the Depart-
ments.” ** Boudinot suggested that disability resulting %rom gickness
or accident “would not furnish any good grouiid for impeachment;
it conld not be lnid ns trenson or bribery, nor perhaps as a high crime
or misdemeanor.” 7" Fisher Ames of Massachusetts argued for the
President’s removal power because “mere intention [to do a mischief]
would not be cause of impeachment” and “thers may be numérous
cauges for removal which do not nmount to a crime.” ™ Later in the
same speech Ames suggested that impeachment was available if an
oflicer “mishehaves” ® and for “mal-conduet,” %

One further piece of contemporary evidence is provided by the
Lectures on Law delivered by James Wilson of Pennsylvania in 1790
and 1701, Wilson described impeachments in the United States as “con-
fined to political charncters, to politieal erimes and misdemeanors, and
to political punishment.” 8 And, he said :

The doctrine of impeachments i3 of high import in the con-
stitutions of free states. On one hand, the most powerful mag-
istrates should he amenable to the law: on the other hand,
clevated characters should not he secrificed merely on account

* of their elevation. No one should be secure while he violates
the (i?nstitution and the laws: every one should be secure while

R 82

From the comments of the framers aiid their contemporaries, the
remarks of the delegates to the state ratifying conventions, and the
removal power debate in the First Congress, it is apparent that the
of enchment-avas not_viewed narrowly, It was intende

ovrde & cheek on the President through impeachment, but not to make
i dependent on the unbridled will of the Corigress,

Impeachment, as Justice Joseph Story wrote in his Commentaries on
the Constitution in 1833, applies to offenses of “a political character”:

Not but that erimes of a strictly legal character fall within
the scope of the power . . .; but that it has a more enlarged
operation, and reaches, what arce aptly termed political of-
fenses, growing out of personal misconduct or gross neglect,
or usurpation, or habitual disregard of the public interests,
in the discharge of the duties of politieal office, These are so
various in their character, and so indefinable in their actual
involutions, that it is almost impossible to provide systemat-
ically for them by positive law. They must be examined upon
very broad and comprehensive principles of public policy and

™ Id, 315,
7 Id.
Id, 474,

» L] J

@ Jd, 477. The proponents of the Presldent’s removal power were careful to preserve
impeachment s a squlemenmry method of removing executive officials. Madison sald
{mpeachment will reach & subordinate “whose bad actions may be connived at or overlooked
by the President.” Id, 372. Abraham Baldéin sald ;
- “The Constitution provides for—what? That no bad man should come fnto office. . . . But
suppose that one such could be got in, he can be got out again in despite of the Prestdent.
We can impeach him, and drag him from his place , . . ." Id, 558.

8 Wilson, Lectures on Low, in 1 The Works of James Wilson 426 (R. McCloskey ed.

1887).
8 1d, 4285.
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duty. They must be judged of by the habits and rules and
principles of diplomacy, or departmental operations and
arrangements, of parliamentary practice, of executive cus-
toms and negotiations of foreign ns well as domestic political
movements; and in short, by a great variety of circumstan-
ces, ns well those which aggravate ns those which extenuate
or justify the offensive acts which do not properly belong to
the judicial character in the ordinary administration of jus-
tice, and are far removed from the reach of municipal juris-
prudence,®

C. Tnr Axericaxy Iarreaciivext Casks

Thirteen officers have been impeached by the House since 1787: one
President, one cabinet officer, one United States Senator, and ten Fed-
eral judges.® In addition there have been numerons resolutions and
investigations i House not resulting in impeachment. Howey
the action of the Houss in declining to impench an ofticer 18 not par-
ticularly illuminating. The reasons for failing to impeach are gen-
erally not stated, and may have rested upon a failure of proof, legal
insufliciency of the grounds, political judgment, the press of legisia-
tive business, or the closeness of the expiration of the session of Con-
gress. On the other hand, when the House has voted to impeach an
officer, & majority of the Members necessarily have concluded that the
conduct alleged constituted grounds for impeachment®

Does Article ITI, Section 1 of the Constitution, which states that
judges “shall hold their Offices during good Behaviour,” limit the
relevance of the ten impeachments of judges with respect to presi-
dential impeachment standards as has been argued by some? It does
not. The argument is that “good behavior” implies an additional
ground for impeachment of judges not applicable to other civil officers.
However, the only impeachment provision discussed in the Convention
and included in the Constitution is Article IT, Section 4, which by its
express terms, applies to all civil officers, ineluding judges, and de.” 1es
impeachment offenses as “Treason, Bribery, and other high Crimes and
Misdemeanors.”

In any event, the interpretation of the “good behavior” clause
adopted by the House has not been made clear in any of the judicial
impeachment. cases. Whichever view is taken, the judicial impeach-
ments have involved an assessment of the conduct of the officer
in terms of the constitutional duties of his office. In this respect, the
impeachments of judges are consistent with the three impeachments
of non-judicial officers.

Each of the thirteen American impeachments involved charges of
misconduct incompatible with the official position of the officeholder.

dmI}l J, Story Commentarics on the Constitution of the United States, § 704, at 550 (5th
ed. .

™ Eleven of these officers were trisd In the Senate, Artleles of tmpeachment were pre-
sented to the Senate against a twelfth (Judge English), but he resigned shortly Lefore
the trial, The thirteenth (Judge Deishay) resigned before articles could be drawn.

See Appendix B for a brief synopats of each fmpeachment,

S0Only four of the thirteen impeachments——all involving judges—have resulted In
convictlon in the Senate and removal from office, While conviction and removal show
that the Benate agreed with the House that the charges on which convietion oceurred
stated legally sufficlent grounds for fmpeachment, acquittals offey no guldance on this
question, as they may have resulted from a failure of proof, other factors, or a determi-
nation by more than one third of the Senators (as in the Blount and Belknap impeach-
ments) that trial or conviction was inappropriate for want of jurisdiction.
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This conduct falls into three broad categories: (1) exceeding the€on-
utional botunds of the powers of t v ion of the
powers of another branch of governmeént; (2) bebaving in a manner
grossly incompatible with the proper function and purpose of the
~ffice; and ( employxpgﬁﬁhe power of the office Tor aw
i

1. EXCEEDING THE POWERS OF THE OFFICE IN DEROGATION OF TIOSE OF
AXNOTIIER BRANCH OF GOVERNMENT

The first American impenchment, of Senator Willinm Blount in
1797, was based on allegations that Blount attempted to incite the
Creek and Cherokee Indians to attack the Spanish settlers of Flovida
and Louisiana, in order to capture the territory for the British, Blount
was charged with engaging in a conspiracy to compromise the neutral-
ity of the United Stales, in disregard of the constitutional provisions
for conduct of foreign affairs. He was also charged, in effect, with
attempting to oust the President’s lawful appointee as principal agent
for Indian affairs and replace him with a rival, thereby intruding
upon the President’s supervision of the executive branch.®

The impeachment of President Andrew Johnson in 1868 also rested
on nllegations that he had exceeded the power of his office and had
failed to respect the prerogatives of Congress. The Johnson imipeach-
ment grew out of a bitter partisan struggle over the implementation
of Reconstruction in the South following the Civil War. Johnson was
charged with violation of the Tenure of Office Act, which purported
to take away the President’s authority to remove members of his own
cabinet and specifically provided that violation would be a *high mis-
demennor,” as well as a crime. Believing the Act unconstitutional,
Johnson removed Seceretary of War Edwin M. Stanton and was
impenched three days later.

Nino articles of impeachment were originally voted against Johnson,
all dealing with his removal of Stanton and the appointment of a
successor without the advice and consent of the é:mnte. The first
article, for example, charged that President Johnson,

unmindful of the high duties of this office, of his oath

of office, and of the requirement o onstitution that he '
should take cars that the (laws be(faithfully executed) dic )K/
unlawfally, and in violation of the Constitution and Iaws of

the United States, order in writing the removal of Edwin M.
%trauton from the office of Secretary for the Department of
ar.®®

Two more articles were adopted by the House the following day.
Article Ten charged that Johnson, “unmindful of the high duties of
his office, and the dignity and proprieties thereof,” had made inflam-
matory speeches that attempted to ridicule and disgrace the
Congress.s® Article Eleven charged him with attempts to prevent the

A procednrnl note mav he ureful, The House vatex hoth a resolution of impeachment
againgt an officer and articles of impeachment containing the specific chatges that will
he hrought to trial in the Benate. Except for the impeachment of Judge Delahay, the
discussion of grounds here 1s based on the formal articles,

# Atter Blount had heen Imneached by the Houre, but hofora ttlal of the jmneachment,
the Senate expelied him for “having been gulity of a high misdemeanor, entirely {ncon-
sistent with his poblle trust and duty as a Senator,”

M Artietn ane farther allemed that Johneon's removal of Stanton was uninwful because the
Senate had earlier refected Johnson's previous suspension of him,

® Quoting from spesches which Johnson had made in Washington, D.C., Cleveland, Ohio
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execution of the Tenure of Office Act, an Army appropriations act, and
a Reconstruction nct designed by Congress “for the more efficient
government of the rebel States.” On its face, this article involved
statutory violntions, but it also reflected the underlying challenge to
all of Johnson’s post-war policies,

The removal of Stanton was more a catalyst for the impeachment
than a fundamental cause®® The issue between the President and
Congress was which of them should have the constitutional—and
ultimately even the military—power to make and enforce Recon-
struction poliey in the South. ‘The Johnson impeachment, like the
British impeachments of great ministers, involved issues of state going
to the henrt of the constitutional division of executive and legislative
power,

2, BEHAVING IN A MANNER GROSSLY INCOMPATIRLE WITIH THE PROPER
FUNCTION AND PURPOSE OF TIIE OFFICE

Judge John Pickering was impeached in 1803, largely for intoxica-
tion on the bench® Three of the articles alleged errors in o trial in
violation of his trust and duty as a judge; the fourth charged that
Pickering, “being o man of loose mornls and intemperuto habits,” had
appeared on the bench during the trial in a state of total intoxication
and had used profane language. Seventy-three years Inter another
judge, Mark Delahay, was impeached for intoxication both en and
off the bench but resigned before articles of impeachment were
adopted.

A similar concern with conduct incompatible with the proper exer-
cise of judicial office appears in the decision of the House to impeach
Associate Supreme Court Justice Samuel Chase in 1804, The House
alleged that Justice Chase had permitted his partisan views to influ-
ence his conduct of two trinls held while he was conducting circuit
court several years enrlier. The first involved a Pennsylvania farmer
who had led a rebellion agninst o Federnl tax collector in 1789 and was
later charged with treason. The articies of impeachment alleged that
“unmindful of the solemn duties of his office, and contrary to the
sncred obligation” of his oath, Chase “did conduct himself in a man-
ner highly arbitrary, oppressive, and unjust,” citing procedural rnl-
ingz against the defense. .

imilar lnngunge appeared in articles relating to the trinl of & Vir-
ginia printer indicted under the Sedition Act of 1798. Specific ex-
amples of Chase’s bias were alleged, and his conduct was characterized
1s “an indecent solicitude . . . for the conviction of the accused, un-
becoming even a public prosecutor but highly disgraceful to the char-
acter of a judge, ns it was subversive of justice.” The cighth article
charged that Chase, “disregarding the duties . . , of his judicial char-
acter. . .. did . , . prevert his official right and duty te address the
grand jury” by delivering “an intemperate and inflarmiatory political
harangue.” His conduct was alleged to be a serious breach of his duty
and St Louls, Missourl, article tea pronounced these speefhes “cengurable in any, {and]
peenliarly fnderent and unbecoming in the Chief Magistreate bf the United States.” By means
of these speeches, the article concluded, Johnson had hrought the high offico of the presl-
deacy “into contempt. ridicule, and disgrace, to the great scandgl of‘all good citlzens.”

The Judiclary Committee had reported a rerolution of tmy three earlior
charging President Johngon in its report with omissions of duty, usurpations of power,
and violations of his onth of office, the laws and the Coustitution in his confilet of Recon-
struction, The Housa voted down the resolution,

1 The {ssue of Plekering's Insanity was raised at trial in the Senate, but was not discussed
by the House when it voted to impeach or to adopt articles of impeachment,

28-950—-T74—4
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to judge impartially and to reflect on his competence to continue to
exercise the office.

Judge West H. Humphreys wag impeached in 1862 on charges that
he Joined the Confedeéracy without resigning his federal judgeship.®®
Judicial prejudice against Union supporters was also alleged.

Judicial favoritism and failure to give impartinl consideration to
cnses before liim were also among the allegations in the inipeachment
of Judg3 George V. English in 1926, The finnl article chargéd that
his favoritism had created distrust of the disinterestedness of his
official actions and destroyed public confidence in his court.”

3, EMPLOYING THE POWER OF TIIE OFFICE FOR AN IMPROPER PURPOSE
OR PERSONAL GAIN

Two types of oflicial conduet for improper purposes have been
alleged in past impeachments, The first type involves vindictive use
of their office by federal judges; the second, the use of office for per-
sonal gain,

Judge James H. Peck was impenched in 1826 for charging with
contempt a lawyer who had publicly criticized one of his decisions,
imprisoning him, and ordering his disbarment for 18 months. The
House debated whether this single instance of vindictive abuse of
power was sufficient to impeach, and decided that it was, alleging that.
tllm conduct was unjust, arbitrary, and beyond the scope of Peck’s
duty.

Vindictive use of power also constituted an element of the charges
in two other impeachments. Judge George W. English was charged
in 1926, among other things, with threatening to jail a local news-
paper editor for printing  critical editorial and with summoning local
officials into court in a non-existent ease to harangue them. Some of
the articles in the impeachment of Judge Charles Swayne (1903)
lleged that he maliciously and unlawfuﬁy imprisoned two lawyers
and a litigant for contempt.

Six impeachments have alleged the use of office for personal gain
or the appearance of financial impropriety while in office. Secretary
of War William W. Belknap was impeached in 1876 of high crimes and
misdemeanors for conduct that probably constituted bribery and cer-
tainly involved the use of his office for highly improper purposes—
receiving substantial anmial payments through an intermediary in
return for his appointing a particular post trader at a frontier military
post in Indian territory.

The impeachments of Judges Charles Swayne (1903), Robert W,
Archbald (1912), George W. English (1926), Harold Louderback
(1932) and Halsted L. Ritter (1936) each involved charges of the use
of office for direct or indirect personal monetary gain® In the
Archbald and Ritter cases, a number of allegations of improper
conduct were combined in a single, final article, as well as being
charged separately.

" Although some of the language In the artieles suggested treasou, ouly bigh crlmes and
misdemeanors were alleged, and Humphrey's offenges were characterized as a fallure to dis-
eh:rﬁe his Judicial duties.

ome of the aliegatious against Judges Harold Louderback (1032) and Halsted Ritter
(1036) also fnvolved judicial favoritism affecting public confidence in thelr courts.

% Judge Swayne was charged with falsifeing expense acconnts and using a rallroad ear
in the possession of a receiver he had appointed. Judge Archbald was charged with using
his office to secure business favora from litigants and potential litigants before his court,

Judges English, Louderback, and Ritter were charged with misusing their power to nppoint
ang set the fees of bankruptcy receivers for personal profit, .
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In drawing up articles of impeachment, the Houss has placed little
emphasis on crimifial condluct. Less than one:third of the eighty-three
articles the House has ndopted have explicitly charged the violntion
of n criminal statute or used the word “eriminal” or “erime” to de-
seribo the conduet alleged o T 1
involving the Tenure of Office Act in the impenchment of President
Androw Johnson, The House has not always used the technieal lan-
guago of the criminal Inw even when the conduct alleged fairly clearly
constituted a criminal offense, as in the Humphreys and Belknap im-
})eachments. Morcover, a number of articles, even though they may
1ave nlleged that the conduet was unlawful, do not seem to state crimi-
nal conduct—including Article Ten against President Androw John-
son (charging inflmmatory specches), and some of the charges
8 () Lk veept I R

Much more common in the nrticles are allegations that the officer
has violated his duties or his oath or seriously undermined public con-
in_his ability to perform his official functions. Recitals thit s
judgs has brought higcourt orthe-judistal-system into disrepute are
commonplace. In the impeachment of President Jolinson, nine of the
articles allege that he acted “unmindful-of-the high duties of his office

and of his oath-of oflice,” and several specifically refer to his constitu-
tional duty to take care that the(aws bo faithfully excouted)
Thoe formal language of an miticle of impenchment, ioWever, is less

signifieant than the nature of the allegations that it contains. All have
involved charges of conduct incompatible with continued performance
of the oflice; some have explicitly rested wpon a “course of conduet” or
have combined disparate charges in a single, final article. Some of the
individual articles seem to have nllege(f conduct that, taken alone,
would not have been considered serious, such as two articles in the im-
peachment of Justice Chase that merely alleged procedural errors at
trial, In the early impeachments, the articles wers not prepared until
after impeachment had been voted by the House, and it seems probable
that the decision to impench was made on the basis of all the allega-
tions viewed as  whole, rather than each separate charge. Unlike the
Senate, which votes separately on each article after trial, and where
conviction on but one article is required for removal from office, the
House appears to have considered the individual offenses less sig-
nificant than what they said together about the conduct of the of-
ficial in the performance of his duties,

Two tendencies should be avoided in interpreting the American im-
peachments. The first is to dismiss them too readily because most have
mvolved judges. The second is to make too much of them. They do not
all fit neatly and logically into categories, That, however, is in keeping
with the natire of the remedy, It is intended to reach a broad variety
of conduct by officers that is both serious and incompatible with the,
duties of the office.

Past impeachments are not precedents to be read with an eye for an
article of impenchment identical to allegations that may be currently
under consideration, The American impeachiment cases demonstrate
& common theme useful in determining whether grounds for impeach-
ment exist—that the grounds are derived from understanding the
nature, functions and duties of the office,

D V'S

X

Executive branch was established to execute the laws of the land.

Congress had promulgated laws to protect us and our markets from loan/bank

fraud and deceptive practices.

The American Dream of Homeownership has become a bastion of fraud
perpetrated against the citizens and treasury of America.
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While these unconscionable crimes were being committed it was/is the policy of
this administration not to prosecute fraud for housing. This fact is widely known
throughout the FBI and other enforcement agencies. The costs of these crimes
have already exceeded $2 trillion. This figure does not include the social
impact/cost of millions of broken families, crimes, drug and alcohol addiction
directly attributed to financial stress. This financial stress was created by citizens
being deceived and enslaved with loans that should have never been originated.
Although these millions of borrowers will be unable to seek redress given the

"unclean hands” doctrind[]], The Criminality Issue These laws were
promulgated to maintain the mission statement of the banking agencies which are
to The phrase “high Crimes and Misdemeanors” may connote “crimi-
maintain hality” to some. This likely is the predicate for some of the contentions
stabilit that only an indictable crime can constitute impeachable conduct.

Y. Other advocates of an indictable-offense requirement would establish
safety, g criminal standard of impeachable conduet because that standard is
soundnesslefinite, can be known in advance and reflects a contemporary legal
and publicview of what conduct should be punishéd. A requirement of crimi-
confidencatality would require resort to familiar criminal laws and concepts to
inour  Serve as standards in the impeachment process. Furthermore, this
banki would pose problems concerning the applicability of standards of proof

anking  and the like pertaining to the trial of crimes.
system.  Tho central issue raised by these concerns is whether requiring an
indictable offense as an essential element of impenchable conduct is

consistent with the purposes and intent of the Iramers int establishing
the impeachment power niid in setting a constitutional standard for the
excercise of that power. This issue must be considered in light of the
historienl evidence of the framers® intent.? It is also useful to consider
whether the purposes of impeachment and criminal law are such that
indietable offenses can, congistent with the Constitution, be an essen-
tial element of grounds for impeachment, The impeachment of a Presi-
dent must occur only for reasons at least n8 pressing as those needs of
government that give rise to the creation of criminal offenses. Buf. this
does not mean that the various elements of proof, defenses, and other
substantive concepts surrounding an indictable offense control the im-
peachment process. Nor does it mean that state or federal eriminal
codes are necessarily the place to turn to provide a standard under the
Tuited States Constitution. Impeachment is a constitutional remedy.
The framers intended that the impeachment language they employed
should reflect the grave misconduet that so injures or abuses our con-
stitutional institutions and form of government as to justify impeach-
ment,

This view is supported by the historical evidence of the consti-
tutional meaning of the words “high Crimes and Misdemeanors.”
That evidence is set out above.® Tt establishes that the phrase “high
Crimes and Misdemeanors”—which over a period of centuries evolved
into the English standard of impenchable conduct—has n special
historieal meaning different from the ordinary meaning of the terms
“orimes” and “misdemeanors.” ¢ mﬁﬁﬁlﬁ;ﬁgmfermd to o

! See A. 8impson, A Trcatise on Federal Impeachments 28-20 (1916), It has also been
argued that because Treason and Bribery are crimes, “other high Crimes and Misdemean-
ors” must refer to crimes under the efusdem peneris rule of conatruction., But cjusdem
generis mevely requires & unifylng prineiple. The gquestion here {s whether that principle ia
g;lg:%gggtor rather conduct subversive of our constitutional inatitutions and form of

3°The rule of construction agatnst redundsncy Indicates an {ntent not to require erimi-
E‘:m{.’ ‘gt criminality 18 required, the word “Misdemeanors” would add nothing to “high

1 See part TLB, supra, pp. 7-17.
4 Sece part ILB.2, fupra?,;)n. 11-13.

(22)



24884

Nhich would be more devastating to our country?

A nuclear attact.

Bankruptcy and/or substantial devagigation of our currency. (especially given
he global perception of our President and his adminsitration)

cate%ory of offenses that subverted tho system of government, Since
tho fourteonth century the phrase “high Crimes and Misdemeanors”
had been used in English impeachment cases to charge officinls with
a wide range of criminal and non-criminal offenses agninst the insti-
tutions and fundamental Frinciples of English government.®

There is evidence that the franiers were aware of this specinl, non-
criminal meaning of the phrase “hlﬁrh Crimes and Misdemeanors” in
the English law of inipeachment.® Not only did Hamilton acknowl-
edge Great Britain ss “the model from which [impeachment] has
been borrowed,” but George Mason referred in the debates to the
impeachment of Warren Hastings, thon pending before Parlinment.
Indeed, Mason, who proposed the phrase “high Crimes and Misde-
meanors,” expressly stated his intent to encompass “[a]ttempts to
subvert the Constitution.”?

The published records of the state ratifying conventions do not
reveal an intention to limit the grounds of impeachment to criminal
offenses.® James Iredell said in the North Carolina debates on ratifien-
tion:

7. ., the person convicted is further liable to n trial ot
common law, and may receive such common-law punishment
as belongs to a description of such offences if it be punish-
able by that law®

Likewise; cholas of Virginia distinguished disqualification
to hold oftice from conviction for criminal cor :

If [the President] deviates from his duty, he is responsible
to his constituents. . . . I{e will be absolutely disqualified to
hold any place of profit, honor, or trust, and liable to fur-
ther punishment if he has committed such high crimes as
re punishable at common law.1

The post-convention stafements ant ings of Alexander Humil-
ton, James Wilson, and James Madison—each a participant in the
Constitutional Convention—show that they regarded impeachment
as an appropriate device to deal with offenses against constitutional
government by those who hold civil office, and not o device limited
to_criminal offenses.)t Flamiiton; iscussing the advantages of a
single rather than a plural executive, explained that » single execu-
tive gave the people “the opportunity of discovering with facility
and clearness the misconduct of the persons they trust, in order either
to their removal from office, or to their actual punishment in cases
which admit of it.” * Hamilton further wrote: “Man, in public trust,
will much oftener act in such & manner as to vender him unworthy
of being any longer trusted, than in such a manner as to make him
oxious to legal punishment.” 1*

he rien impeachment, which is summarized
above, reflects the principle that impeachable conduct need not be

& See part I1.A. aupra, pp. 5-T.
4 e ?}éft LR 2 tapras b, 12-13,

See 1d,, p. 11,
& See part I1.B.3. supra, pp. 13-15.
* § Eliot 114,
ﬁ%muottzflo B.1 9; part J1.B.3 13-15, 16,
ee part I1.B.1. supra p. 9; part J1.B.3. supra, pp. , 16,
18 Federaiist No. 70, At 401, Pra, p
u Id, nt 459,
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criminal, Of the thirteen impeachments voted by the House since
1789, at lenst ten involved one or mora allegations that did not charge
a violation of criminal law,

Impeachment and the criminal law serve fundamentally different
purposes. Impeachment is the first stép in a remedial process—re-
moval from oflice and possible disqualifieation from holdin g

6 purpose of impeachment-is—nof 0 punishment; 1
#funetion ig primarily to mnintain constitutional governmen
thermore, the Constifution itself provides that impeachment is uo
substitute for the ordinary process of criminal law since its specifies
that impeachment does not immunize the ofticer from eriminal hability
for his wrongdoing,®

The general applicability of the criminal law also makes it inap-
propriate as the standard for a process applicable to a highly spe-
cific situntion such as removal of a President. The criminal law sets
o general standnrd of conduct that all must follow. It does not address
itself to the abuses of presidential power. In an impeachment pro-
ceeding a President is called to account for abusing powers that
only a President possesses,

ther characteristics of the criminal law make criminality inap-
propriate as an essentinl element of impeachable conduct. While
the failure to act may be a crime, the traditional focus of criminal
law is prohibitory. Impeachable conduct, on the other hand, may
includo the serions failure to discharge the affirmative duties imposed
on the President by the Constitution. Unlike a criminal case, the cause
for the removsl of a President may be based on his entire course of
conduct in office. In particular situations, it may be a course of con-
duct more than individual acts that has a tendency to subvert consti-
tutional government. '

To confine impeachable conduct to indictable offenses may well
be to set a standard so restrictive as not to reach conduct that might
adversely affect the system of government. Sore of the most grievous
offenses against our constitutional form of government may not entail
violations of the criminal law.

U D

1 Soa Part ILC. supra, pp. 13-17.

5 It has been argued that “{{)mpeachment is & specinl form of punishment for erime,”
but that gross and wiilful neglect of duty would be a violation of the oath of office and
“Taluch violatlon, by criminal acts of commission or omission, 18 the only nonindictahle
oifense for which the President, Vice President, ludges or other eivil offtcers can he
impenched.” 1. Brant, Impcachment, Trie’a and Errors 13, 20, 23 (1072). While this
approach might in partienlar instances lead to the same results as the approach to
impeachment as a constitutional remeily for action lnmm{mﬁme with constitutional govern-
ment and the dutles of constitutlonal office, it is, for the reasons stated in this memo-
randum, the latler approach that best reflects the inteat of the framers and the constitu-
tlonal function of impeachment. At the time the Constitution was adopted, “crime” and
“punishment for crime” were terms used far more brondly than taday, The seventh
edition of Samuel Johnron's dletinnary, published In 17835, defines “erime” as “an act
conirary to right, an offense: & great fault: an act of wickedness.,” To the extent that
the debates on the Constitution and its ratification refer to impeachment as a form of
“punishment’ It {a punizshment in the senge that teday would be thought a non-eriminal
Mncllmh such as removal of & corporate officer for misconduct breaching his duties to the
corporation,

’ iplt {8 sometimes suggested that varlous provisions in the Constitution exempting
cases of Impeachment from certain Provls!ons relating to the trial and punishment of
crimes indicate an intention to require an indictable offense as an cssentlal element of
fmpeachable conduct. In nddition to the provision referred to in the text (Artlcle I,
Sectfon 3}, cases of impeachment are exempted from the power of pardon and the right to
trial by Jury in Article 11, Section 2 and Artiele III, Section 2 respectively. These pro-
visions wera placed In the Constitution In recognition that impeachabls conduct ma;
entall eriminal conduct and to make it clear that even when eriminal conduct ia involved,
the trial of an impeachment was not intended to be a crimina) procceding, The gources
quoted nt notes 8-18, spra, show the understanding that impeachable conduct may, but
need not, involve nriminal conduet, . R
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If criminality is to be the basic element of impeachable conduet, what
is the standard of criminal conduct to be? Is it to be criminality as
known to the common law, or as divined from the Federal Criminal
Code, or from an amalgam of State criminal statutes? If one is to turn
to State statutes, then which of those of the States is to obtain? If
the present Federal Criminal Code is to be the standard, then which
of its provisions are to apply? If there is to be new Federal legislation
to define the criminal standard, then presumably both the Senate and
the President will take part in fixing that standard. How is this to be
accom})lished without encroachment upon the constitutional provision
that “the sole power” of impencliment is vested in the House of
Reproesentatives?

A reguimment of eriminality would be incompatible with the intent
of the framers to provide » mechanism broad enough to maintain the
integrity of constitutional government. Impeachment is a constitu-
tional safety valve; to flfill this function, it must be flexible enough
to cope with exigencies not now foreseeable. Congress has never under-
taken to define impeachable offenses in the eriminal code. Even respect-
ing bribery, which is specifically identified in the Constitution as
grounds for impeachment, the federal statute establishing the criminal
offense for civil officers generally was enacted over seventy-five years
after the Constitutional &nventwn."

In sum, to limit impenchable conduct to criminal offenses would be
incompatible with the evidence concerning the constitutional meaning
of the phrase “high Crimes and Misdemeanors” and would frustrate
the purpose that the framers intended for impeachment. State and
fedoral eriminal laws are not written in order to preserve the nation
ugamst; serious abuse of the presidentinl office. But this is the purpose
of the constitutional provision for thé impeachment of o President and
that purpose gives meaning to “high Crimes and Misdemeanors.”

It agpeara from the annotations to the Revised Statutes of 1873 that bribery was not
made a federal erime until 1780 for judqeo 1863 for M=ombers of Congress, and 1863 for
other civil officers, U.8. Rev. Siat., Title hxx, Ch, 6, §§ 56400-502. Thiz consideration
strongl{ suggests that conduct not amounting to statutor bribery may nonetheless con-
stitute the constitutional “high Crime and Misdemeanor" of bribery.
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IV. Conclusion

Impeachment is a constitutional remedy addressed to serious offenses
against the system of government. The purpose of impeachment inder
the Constitution is indicated by the limited scope og) the remedy (re-
moval from office arid possible disqualifieation from future office) and
by the stated grounds for impeachment (treason, bribery and other
high crimes and misdemennors). It is not controlling whether trenson
and bribery are criminal. More important, they are constitutional
wrongs that subvert the structure of government, or undermine the
integrity of office and even the Constitution itself, and thus are “high”
offenses in the sense that word was used in English impeachments,

The framers of our Counstitution consciously adopted a particular
phrase from the English practice to help define the constitutional
grounds for removal, The content of the phrase “high Crimes and Mis-
demeanors” for the framers is to be related to what the framers knew,
on the whole, about the En(ilish practice—the broad sweep of English
constitutional history and the vital role impeachment had played in
the limitation of royal prerogative and the control of abuses of minis-
terial and judicial power.

Inipeachment was not a remotoe subject for the framers, Even ns
they labored in Philadelphia, the impeachnient trial of Warren Hast-
ings, Governor-General of India, was pending in London, a fact to
which George Mason made explicit refercsee in the Convention. What-
ever may be snid on the merits of Hastings™ +:nduct, the charges against
him exemplified the central aspect of impeachment—tlic parliamen-
tary effort to reach grave abuses of governmental power.

The framers understeod quite clearly that the constitutional system
they were creating must include some ultimate chec le con
of the exccutive; particularly as they came fo reject the suggested

tal executive, While insistent that balance between the executive
and legislative branches be maintained so that the executive would ot
become the creature of the legislature, dismissible at its will, the fram-
ers also recognized that some means wonld be needed to deal with ex-
cesses by the executive. Impenchment was familiar to thein. They
understood its essential constitutional functions and perceived i
adaptability ican contest.
ile-it may be argued that some articles of impeachment have
charged conduct that constituted crime and thus that criminality is an
essential ingredient, or that some have charged conduct that was not
criminal and thus that criminality is not essential, the fact remains
that in the English practice and in several of the American impeach-
ments the criminality issue wags not raised at a]l. The eniphasis has been
on the significant effects of the conduct—undermining the integrity
of office, disregard of consitutional duties and oath of office, arrogation
of power, abuse of the governmental process, adverse impact on the
system of government, Clearly, these effects can be brought about in

(26)
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ways not anticipated by the eriminal law, Criminal standards and
criminal courts were established to control individual conduct. Im-
peachment was ovolved by Parliament to cope with both the inadequacy
of criminal standards and the impotence of courts to deal with the
conduct of great public figures. It would be anomalous if the framers,
ha,\'inl(zi barred criminal sanctions from the impeachment remedy and
limited it to removal and possible disqualification from office, intended
to restrict the grounds for impeachment to conduct that was eriminal,
The longing for preciso criteria is understandable; advance, precise
definition of objective limits would seemingly serve both to direct fu-
ture conduet and to inhibit arbitrary reaction to past conduct. In pri-
vate affairs the o&ﬁective is the control of personal behuvior, in part
through the punishment of misbehavior. In general, advance defini-
tion of standards respecting private conduct works reasonably well.
However, where the issue s presidential compliance wit
stitutie quirements and limitations on the presidency:.
actor is not the intrinsic quality of behavior
its effect upon our constitutional system or
government.

o-note three major presidential duties of broad scope that
recited in the Constitution: © e that the Laws
)’ to “faithfully execute the Office of Pt
of the United States” and to “preserve, protect, and defend the Con-
stitution of the United States" to the best of his ability. The first is
directly imposed by the Constitution; the second and third are in-
cluded in the constitutionally prescribed onath that the President is re-
uired to take before he enters upon the execution of his office and ave,
{herefore, also expressly imposed by the Constitution,

The duty to take oare is affirmative. So is the duty faithfilly to
execute the office. A President must carry out the obligations of his
office diligently and in good faith. The elective character and political
role of a President make it diflicult to define faithful exercise of
his powers in the abstract. .\ President must make policy and exercise
discretion, This discretion necessarily is broad, especially in emergency
situations, but the constitutional duties of a President impose limita-
tions on its exercise.

The “take care” duty emphasizes the responsibility of a President
for the overall conduet of the executive branch, which the Constitu-
tion vests in him alone. He must take care that the executive is so orga-
nized and operated that this duty is performed. .

The duty of a President to “preserve, protect. and defend the Con-
stitution to the best of Lis ability includes the duty not to abuse his
powers or transgress their limits—not to violate fhe rights of citizens.
such as those guaranteed by the Bill of Rights, and not to act in dero-
gation of powers vested elsewhere by the Constitution.

Not all presidential misconduct is sufficient to constitute grounds
for impeachment. There is o further requirement—substantiality, In
deciding whether this further requirement has been met, the facts
must be considered as a whole in the context of the office, not in terms
of separate or isolated events. Because impeachment of a President is
n grave step for the nation, it is to be predicated orily upon conduct
sertously incompatible with either the constitutional form and prin-
ciples of our government or the proper peiformnnce of constitutional
duties of the presidential office.

28-830—~-T4——8
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Appendixes
APPENDIX A
Proceemxas or e CoxstrrurioNarn CoxvextioN, 1787

SELECTION, TERM AND IMFEACHMENT OF TIE EXECUTIVE

The Convention first considered the question of removal of the ex-
ceutive on June 2, in Committes of the Whole in debate of the Virginia
Plan for the Constitution, offered by Edmund Randolph of Virginia
on May 20. Randolpl’s seventh resolution provided: ¥that a National
Fxecutive be instituted; to be chosen by the National Legislature for
the term of [ ] years. .. and to be incligible a second time; and that
hesides a general authority to execute the National laws, it ought to
cnjoy the Execntive rights vested in Congress by the Confederation.” !
Randolph's nintk resolution provided for a national judiciary, whose
inferior tribunals in the first nstance and the supreme tribunal in the
Inst resort wounld hear and determine (among other things) “impench-
ments of any National officers.” (1:22)

On June 1, the Committee of the Whole debated, but postponed the
question whether the executive should be a single person, It then
voted, five states to four. that the term of the execentive should be seven
years. (I:64) In the comrse of the debate on this question, Gunning
Bedford of Delaware, who “was strongly opposed to so long a term as
soven years” and favored a triennial election with ineligigility after
nine years, conunented that “an impeachinent would reach misfeasance
only, not incapacity,” and therefore would be no cure if it were found
that the first magistrate “did not possess the qualifications ascribed to
hiin, or should lose them after his appointment.” SI :69)

On June 2, the Committee of the Whole agreed, eight states to two,
that the executive should be elected by the national legislature. (I:77)
‘Thereafter, John Dickenson of Delaware moved that the executive
be made removable by the national legislature on the request of a ma-
jority of the legislatures of the states. It was necessary, he argued.
“to place the power of removing somewhere,” but he did not like the
plan of impenching the great officers of the government and wished
to preserve the role of the states. Roger Sherman of Connecticut
suggested that the national legislatire should be empowered to re-
move the executive at pleasure (I:85). to which George Mason of
Virginin replied that “[s]Jome mode of displacing an unfit magistrate”
was indispensable both beeause of “the fnllibilit.y of those who choose”
and “the corruptibility of the man chosen.” But Mason strongly op-
posed making the exccutive “the mere creature of the Legislature”
a8 violation of the fundamental principle of good government. James
Madison of Virginia and James Wilson of Pennsylvania argued
against Dickenson’s motion because it would put small states on’ an

31 The Records of the Pederal Convention 21 (M, Farrand ed. 1911). All references
hereafter in this asmenﬂlx are given parenthetically in the text and refer to the volume
and page of Farraad (e.g., I:21).

(29)
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equal basis with large ones and “enable a minority of the people to
prevent ye removal of an ofticer who had rendered himself justly crinii-
nal in the eyes of a majority ; open the door for intrigues against him
in states where his administration, though just, was nnpopular; and
tempt him to pay court to lpz‘\rticular states whose partisans he feared or
wished to engage in hisbehalf. (1:88) Dickenson’s motion was rejected,
with only Delaware voting for it. (1:87).

The Committes of the Whole then voted, seven states to two, that
the oxecutive should bs made ineligible after seven years (I:88),

On motion of Hugh Williamson of North Carolina, the Committee
agreed, apparently witliout debate, to add the clause *and to be re-
movable on impeachment & conviction of mal-practice or negleet of
duty.” (1:88)

SINGLE EXECUTIVE

The Comiiiiittee then returned to the qluestion whether there should
be & single executive. Edmund Randolph argued for a plural execu-
tive, primarily because “the permanent temper of the people was ad-
verse to the very semblance of Monarchy.” (I:88) (He had said
on June 1, when the question was first discussed, that he regarded a
unity in the executive as “the foctus of monarchy.” (1:66)). On June
4, the Committee resumed debate of the issue, with James Wilson
making the major argument in favor of a single executive. The motion
for a single executive was agreed to, seven states to three. (I:97).

(Greorge Mason of Virginia was absent when the vote was taken; he
returned during debate on giving the executive veto power over legis-
lative acts. In arguing against the executive’s appointment and veto
power, he commented that the Convention was constituting “a more
dmxgerous monarchy” than the British government, “an elective
one.” (1:101). He never could agree, he said “to give up all the rights
of the people to a single Magistrate. If more than one had been fixed
on, greater powers might have been entrusted to the Executive”; and
he hoped that the attempt to give such powers would have weight later
as an argument for a plural executive, (1:102).

On June 13, the gommittee of the Whole reported its actions on
Randolph’s propositions to the Convention. (I:228-32) On June 15,
William Patterson of New Jersey proposed his plan as an alternative.
Patterson’s resolution called for a federal exccutive elected by Con-
gress, consisting of an unstated number of persons, to serve for an
undesignated term and to he ineligible for n second term. removable
by Congress on application by a majority of the executives of the
states. The major purpose of the Patterson plan was to preserve the
equelity of state representation provided in the Articles of Confedera-
tion, and it was on this issue that it was rejected. (I1:242-45) The Ran-
dolph resolutions called for representation on the basis of population
in both houses of the legislature. gI: 929-30) The Patterson resolution
wns debated in the Committee of the Whole on June 16, 18, and 19,
The Committee agreed seven states to three, to re-report Randolph’s
resolutions as amended, thereby adhering to them in preference to
Patterson’s. (1:322
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SELECTION OF TIE EXECUTIVE

On July 17, the Convention beﬁan debate on Randolph’s ninth reso-
lution as amended and reported by the Committee of the Whole. The
consideration by the Convention of the resolution began with unani-
mous agresmeni, that the exccutive should consist of a single person.
(11:29) The Convention then turned to the mode of clection. It voted
against election by the people instead of the legislature, Iproposed by

ouverneur Morris of Pennsylvania, one state to nine, (II:32) Gouv-
erneur Morris had argued that if the oxecutive were appointed and
impeachable by the legislature, ho “will be the mere crenture” of the
legislnture (I1:20), a view which James Wilson reiterated, adding
that “it was notorious” that the power of appointment to great offices
“was most corruptly managed of any that had been committed to
logislative bodies.” ;II: &2)

Luthor Martin of Maryland then proposed that the executive be
chasen by electors appointed by state legislatars, which was rejected
cight states to two, and election by the legislature was passed
unanimously. (II:32)

TERM OF TIE EXECUTIVE

The Convention voted six states to four to strike the clause making
tho President ineligible for reelection. In supp‘ort of reeligibility,
Gouverneur Morris argued that ineligibility “tended to destroy the
great motive to good behaviour, the hoEe of being rewarded by a
li(i-ilpé)o)intment-. It was saying to him, make hay while the sun shines.”

: 33

The question of the President’s term was then considered. .\ motion
to strike the seven year term and insert “during good behavior” failed
by o vote of four states to six. (II:36) In his Journal of the Proceed-
ings, James Madison suggests that the “probable object of this motion
was merely to enforce the argument agninst re-eligibility of the Execu-
tive Magistrate, by holding out & tenure during good behavior as the
alternative for keeping him independent of the Legislature.” (I1:33)
After this vote, and a vote not to strike seven years, it was unani-
mously agreed to reconsider the question of the executive's re-eligibil-
ity. (I1:36)

JURISDICTION OF JUDICIARY TO TRY IMPEACHMENTS

On July 18, the Convention considered the resolution dealing with
the Judiciary. The mode of appointing judges was debated, George
Mason suggesting that this question “may depend in some degree on
the mode of trying impeachments, of the Executive.” If the judges
were to try the executive, Mason contended, they surely ought not be
appointed by him. Mason opposed executive appointnient; Gouver-
neur Morris, who favored it, agreed that it would be impropér for the
judges to try an impeachment of the executive, but suggested that this
was riot an ar;fument against their appointment by the executive,
(II: 41-42) Ultimately, after the Convention divided evenly on a
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proposal for appointment by the Executive with advice and consent
of the seccond branch of the legislature, the question was postporied.

II: 44) The Convention did,%nowover, unaniiiously agres to strike
the Ianguage giving the judiciary jurisdiction of *impeachments of
national ofticers.” (1I: 46)

REELECTION OF TIIE EXECUTIVE

On July 19, the Convention again considered the eligibility of the
executive for reclection. (31:51) The debate on this issue reintroduced
the question of the mode of olection of the executive, and it was unani-
mously agreed to reconsider generally the constitution of the oxecu-
tive. Tho debate suggests the extent of the delegates’ concern about
the independence of the executive from the legislature. Gouverncur
Morris, who favored reeligibility, said:

One great object of the Executive is to controul the Legis-
lature. The Legislatrre will continually seek to aggrandize &
perpetuate themselves; and will seize those eritical moments
woduced by war, invasion or convulsion for that purpose.

t. is necessary then that the Executive Magistrate should be
the guardian of the people, even of the lower classes, agst.
Legislative tyranny. ... (I1:52)

The ineligibility of the excentive for reelection, he argued, “will
destroy the great inciteinent to merit public csteem by taking away
the hope of beiiig rewardeil with a reappointment, . . . Tt will tempt
him to make the most of the Short space of time allotted hiin, to ne-
cumtlate wealth and ‘provide for his friends. . . . It will produce vio-
lations of the very Constitution it is meant to secure,” as in moments
of pressing danger an executive will be kept on despite the forms of
the Constitution. And Morris described the impeachability of the
executive as “n dangerous part of the plan. It will hold him in such
dependence that he will be no cheek on the Legislature, will not be a
firm guardian of the people and of the public interest. He will be
t(lﬁ to"ol) of a faction, of some leading demagogue in the Legislature.”

153

Morris proposed o popularly elected execufive, serving for n two
year term, eligible for reelection, and not subject to impeachment. He
did “not regard . . . as formidable” the danger of his unimpeachability :

There must be certain great officers of State; a minister of
finance, of war, of foreign affairs &c. These he presumes
will exercise their funetions in subordination to the Execu-
tive, and will be amenable by impeachment to the public
Justice, Without these ministers the Executive can do noth-
ing of consequence. (I1:53-54)

The remarks of other delegates also focused on the relationship be-
tween appointment by the legislature and reeligibility, and James Wil-
son remarked that “the unanimous sense” seemed to be that the execu-
tive should not be appointed by the legislature unless he was ineligible
for a second time. Kg Elbridge Gerry of Massachiusetts remarked,
“[Making the executive eligible for reappointment] would make him
nbsolutely dependent.” (I1:57) Wilson argued for popular election,
and Gerry for appointment by electors chosen by the state executives.
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SELECTION, REELECTION AND TERM OF THE EXECUTIVE

Upon reconsidering the mode of appointment, thé Convention voted
six States to three for appointment by electors and eight States to two
that the electors should be chosen by State legislatures, (The ratio of
clectors nmong the States was postponed.) It then voted eight States
to two agrinst tho executive's ineliFibi]ity for a second term, (II:58)
A seven-year term was rejected, three States to five; and a six-year
torm adopted, nine States to one ( 11:58-59).

IMPEACHMENT OF THE EXECUTIVE

On July 20, the Convention voted on the number of electors for the
first olection and on the apportionment of electors theveafter, (I1:63)
1t then turned to the provision for removal of the executive on im-
]lmachmeilt and conviction for “mal-practice or neglect of duty.” After
debate, it was agreed to retain the impeachment provision, eight states
to two. (I1:69) This was the only time during the Convention that the
pul‘{)ose of impeachment. was specifically addressed.

Charles Pinckney of South Carolina and Gouverneur Morris moved
to strike the impeachment clause, Pinckney observing that the execu-
tive “[ought not to] be impeachable whilst in office.” (A number of
State constitutions then provided for im{)each'ment of the executive
only after he had left o&ce.) James Wilson and William Davie of
North Cavolina argued that the executive should be impeachable while
in office, Davie commenting:

If he be not impeachable whilst in office, he will spare no
offorts or means whatever to get himself re-elected,

Davie ealled his impeachability while in office “an essential security
for the good behaviour of the Executive.” (11:64)

Gouverneur Morris, reiterating his provious argument, conteniled
that the exceutive “can do no criminial act withotit Condjutors who
mny be punished, In case ho should bs re-elected, thnt will be suflicient
proof of his inniccence.” He also questioned whether impeachment
would result in suspension of the exccutive, If it did not, “the mischief
will go on”; if it did, “the impenchment will be nearly equivalent to a
displacement, and will render the Executive dependent on those who
aro toimpeach.” (IT:64-63)

As the debate proceeded, however, Gouvernenr Morris changed his
mind. During the debate, he admitted “corruption & some few other
offenses to be such as ought to be impeachable,” but he thought they
should be enumerated and défined. (II: 65) By the end of the discus-
sion, he was, he said, “now sensible 6f the necessity of impeachments,
if the Executive was to eontinue for any time in office.” He cited the
possibility that the excentive might “be bribed by a greater interest
to betray his trust.” (1I:68) While one woiild think the King of Eng-
land well secured against bribery, since “[h]e has as it were a fee sim-

sle in the whole Kingdom,” yet, snid Morris, “Charles IT was bribed
y Lounis XIV. The Executive ought therefore to be impeachable for
treachery.” (II: 68-69) Other causes of impenchment were “[clor-
rupting his clectors” and “incapiéity,” for which “he shotld be pun-
Jished not as a man, bt as an officer, xgxd'punished only by degradation
om-his-ofice is-concluded-: s Magaistrate-ig.no -3

blurkerous reports have shown a dramatic increase in the number of meeings
between President Bush and Federal Reserve Chairman Alan Greenspan prior to
the 2004 election. lt is further documented that the unlawful declines in lending

dramatically increased in 2004 during the election year.
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-ies and fraud became the foundation of Bush's ownership society and the
American Dream of Homeownership. Strikingly similar to the 935 false statements
hat led us to War in Irag, a campaign of o8dhestrated lies within our financial
narkets have jeopardized our nation's security, solvency and the welk being of our
sitizens.  but the prime-Minister, The people aro the King.” He added that eare

should be taken to provide a mode for making him amenable to justice

George Mason of Virginia was o strong advocate of the impench-
ability of the executive; no point, he said, “is of move importance than
that the right of impeachment should be continued”:

Shall any man be above Justice? Above all shall that man be
above it, who can commit the most extensive injustice? When
great crimes were committed he was for punishing the prin-
cipal as well ag the Condjutors.

(This comment was in direct response to Gouvernenr Morris's original
contention that the executive could “do no eriminal act withont Cond-
jutors who may be punished.”) Mason went on to say that he favored
clection of the executive by the legislature, and that one objection to
electors was the danger of their being corrupted by the eandidates,
This, ho said, “furnished n peculiar reason in favor of impeachments
whilst in office. Shall the man who has practised corruption & by that
means procured his appointment in thie first instance, be suffered to
escape punishment, by repeating his guilt ?” (I1:65)

Benjamin Franklin supported impeachment as “favorable to the
Excentive.” At a time when first magistrates could not formally be
brought to justice, “where the chief Magistrate rendered himself
obnoxious. . . . recourse was had to assassination in wch. he was not
only deprived of his life but of the opportunity of vindicating his
charncter.” It was best to provide in the Constitiition “for the regular
punishment of the Executive when his misconduct should deserve it,
t(ulxil f&r)his honorable acquittal when he should be unjustly accused.”

James Madison argued that it was “indispensable that some provi-
sion should be made for defending the Comimunity agst the incapac-
ity, negligence or perfidy of the chief Magistrate.” A limited term
“was not a suffjcient seeurity, He-mightloso-his-capacity after hi
appointment./Tle might pervert his administration into a scheme o
peculation or oppression; He might betray his trust to Torcignpowers.”
(117650 could not be presumed that all or a majority of a Ieﬁé
islative body would lose their capacity to discharge thejr frust or
bribed to betray it, and the difficulty of aeting in concert for purposes
of corrnption provided a security in their case. But in the ense of the
Executive to be administered by one man, “loss of eapacity or corrnp-
tion was more within the compass of probable events, and either of
them might. ba fatal to the Republic.” (I1:66)

Charles Pinckney reasserted that he did not see the necessity of
impeachments and that he was sure “they ought not to issue from the
Legislaturs who would . . . hold them ‘as a rod over the Executive
and by that means effectually destroy his independence,” rendering his
l(eIinslnti)ve revisionary power in particular altogether insignificant,

: 66

Elbridge Gerry argued for impeachment as a deterrent: “A good
magistrate will not fear them. A bad one ought to be kept in fear of
them.” He hoped that the maxim that the cﬁief magistrate could do
no wrong “would never he adopted here.” (11 66)

Rufus King argued against impeachment from the priticiple of the
separation of powers, The judiciary, it was said, would be impeach-




24896

35

able, but that was because they held their place during good behavior
and “[i]t is necessary therefore that a forum should be established for
trying misbehaviour.” (I1:68) The executive, like the legislature and
the Senate in particular, would hold office for a limited term of six
years; “he would periodically be tried for his behaviour by his electors,
who would continue or discontinue him in trust according to the man-
ner in which he had discharged it.” Like legislators, therefore, “ho
ought to be sulject to no intermediate trial, by impeachment.” (II: 67)
Impeachment is proper to secure good behavior of those holding their
office for life: it is unnecessary for any officer who is elected for a
limited term, “the periodical responsibility to the electors being an
equivalent security.” (I1:68)

King also suggested that it would be “most agreeable to him? if the
executive’s tenure in office were good behaviour; and impeachment
would be appropriate in this case, “provided an independent and effec-
tual forum could be advised.” He shonld not be impeachable by the
legislature, for this “would be destructive of his independence and of
the principles of the Constitution.” (II:67)

Edmund Randolph agreed that it was necessary to proceed “with a
cautious hand” and to exclude “as muach as possible the influence of the
Legislature from the business.” He favored impeachment, however:

The propriety of impeachments was a favorite ﬁrinciple
with him; Guilt wherever found ought to be punished. The
Executive will have great opportiinitys of abusing his
particularly in time of war when the militar

soma respects the public money will be in his harids, Should no
regular punishment be provided, it will be irregularly inflicted
by tumults & insurreotions. (11 67)

Charles Pinckney rejoined that the pnwers of the Executive “wonld
be so circumseribed as to render impeachment unnecessary,” (11:68)

ower;

SELECTION OF THE EXECUTIVE

On July 24, the decision to have electors choose the executive was
reconsidered, and the national legislature was ngain substituted, seven
states to four. (I1:101) It was then moved to reinstats the one-term
limitation, which led to discussion and motions with respect to the
length of his term—eleven years,.fifteen years, twenty years (“the
medium life of princes”—a suggestion possibly mennt, according to
Madison’s journal, “as a caricature of the previous motions”), and
cight years were offered. (I1:102) James Wilson proposed election for
a term of six years by a small nuniber of members of the legislature
selected by lot. (IX:103) The election of the executive was unanimonsly
postponed. (I1:106) On July 25, the Convention rejected, four states
to seven, a proposal for appointment by the legislature unless the in-
cumbent were reeligible in which case the choice would be made by
electors appointed by the state legislatures, (II:111) It then rejected,
five states to six, Pinckney’s proposal for election by the legislature,
with no person eligible for more than six years in any twelve. (I1:115)

The debate continued on the 26th, and George Mason suggested re-
instituting the original mode of election and term reported by the
Committee of the Whole (appointment by the legislatiire, a seven-year
term, with no reeligibility for a second term). (1X:118-19) This was
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agreed to, seven states to three. (I1:120) The entire resolution on the
executive was then adopted (six states to thres) and referred to a five
member Committee on Detail to prepare a deaft Constitution, (I1:121)

PROVISIONS IN TIIE DRAFT OF AUQUST 0

The Committes on Detail reported n draft on August 6. It inelutled
the following provisions with respect to impeachment :

The House of Representatives shall have the sole power of
inipeachment. (Art. IV,sec. 6)

[The President] shall have power to grant reprioves and
pardons; but his pardon shall not be pleadable in bar of an
mipeachment. . . . Tle [The President] shall be removed
from hig oflice on impeachment by the House of Represent-
atives, and conviction in the Supreme Cowrt, of treason,
bribery, or corruption. (Art. X,sec. 2)

The Jurisdiction of the Supreme Conrt shall extend . . .
to the trinl of impeachments of Officers of the United States,
. . » In cases of ipeachment . . . this jurisdiction shall be
original. . . . The Legislature may assign any part of the
jurisdiction above mentioned (except the trial of the Presi-
dent of the United States) , . . to . . . Inferior Courts. . . .
(Art. XT,sec. 3)

The trial of all eriminal offences.(except in cases of im-
penachments) shall be in the State where they shall be com-
mitted; and shall be by Jury. (Art. XI, sce. 4)

Judgment, in cases of Impeachment, shall not extend fur-
ther than to removal from Office, and disqualification to hold
and enjoy any office of honour, trust, or profit, under the
United States. But the party convicted shall, névertheless be
liable and subject to indictment, trial. judgment and punish-
ment according to law, (Art. XI,sec. 5) (I1:178-79, 185-87)

The draft provided, with respect to tlie executive:

The Exceutive Power of the United States shall be vested
in a single person. His stile shall be “The President of the
United States of America ;* and his title shall be, “His Excel-
lency”. He shall be elected by ballot by the Legislature. He
shall hold his office during the term of seven years; but shall
not be elected a second time, (Art. X, sec. 1) (II: 185)

Article IV, section 6 was unanimously agreed to by the Convention
on August 9. (I1:231) On August 22, a prohibition of bills of attain-
der and ex post facto laws was voted, the first unaniniously and the
second seven states to three, (IT: 376) On August 24, the Convention
considered Article X, dealing with the Exccutive. It unanimously
approved vesting the power in a single person. (II:401) It rejected,
nino states to two, a motion for election “by the people” rather than
hy the Legislature. (II:402) It then amended the provision to provide
for “joint ballot” (seven states to four), rejected each state having
one vote (five states to six), and added lnn{;ua{go requiring a majority
of the votes of the members present for election (ten states to one).
(I1:403) Gouverneur Morris proposed clection by “Electors to be
chosen by the people of the several States,” which failed five states
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to six; then a vote on the “abstract question” of selection by electors
failed, tho States being evenly divided (four states for, four opposed,
two divided, and Massachusetts absent). (IT: 404)

On August 25, the clause giving the President pardon power was
unanimously amended so that cases of impeachment were excepted,
ﬁ%luélbthmy o pardon not being pleadable in bar of impeachment, (XI:

On August 27, the impeachment provision of Article X was unani-
mously postponed at the instance of Gouverneur Morris, who thought
tho Supreme Court an improper tribunal, (II: 427) .\ proposal to
make judges romovable by the Executive on the application of the
Senato and Houso was rejected, one state to seven. (II:429)

EXTRADITION ¢ “IITOH MISDEMPANOR"

On August 28, the Convention unanimously amended the extradi-
tion clause, which referred to any person “charged with treason, folony
or high misdemeanor in any State, who shall fieo from justice” to
strike “high misdemeanor” and insert “other crime,” Tilc change
was made “in order to comprehend all proper eases: it being doubtful
whether ‘high misdemeanor’ had not a technical meaning too limited.”
(11: 443)

. FORUM FOR TRIAL OF IMPEACHMENTS

On August 31, those parts of the Constitution that had been post-
poned were referred to a coriumittee with one meniber from each state—
the Committee of Eleven. (II: 473) On September 4, the Commit.
tea reported to the Convention. It proposed that the Senate have power
to try all impeachments, with concurrence of two-thiits of the mem-
bers present required for a person to be convieted. The provisions con-
cerning election of the President and his term in oftice were essentially
what was finally adopted in the Constitition, except that the Senate
was given the power to choose among the five receiving the most elec-
toral votes if none had a majority. (II: 496-99) The oflice of Vice
President was created, and it was provided that he should be ex officio
President of the Senater “oxcept when they sit to try the impeach-
ment of the President, in which case the Chief Justice shall preside.”
(11:498) The provision for impeachment of the President was amend-
ed to delete “corruption” as a ground for removal, reading:

He shall be removéd from his office on impeachiment by the
House of Representatives, and conviction by the Senate, for
treason, or bribery. .. .(I1:499) .

The Convention postponed the Committee’s provision making the
Senate the tribunal for impeachments “in order to decide previously
on the mode of electing the President.” (I1:499)

SELECTION OF THE PRESIDENT

Gouverneur Morris explained “the reasons of the Committee and
his own” for the mode of election of the President:

The 1st was the danger of intrigue & faction if the appointmt.
should be made by the Legislature. 2 the inconveniency of an
ineligibility required by that mode in order to lessen ifs evils,
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3 The difficulty of establishing a Court of Impeachments,
other than the Senate which would not be so proFer for the
trial nor the other branch for the impeachment of the Presi-
dent, if appointed by the Legislature, 4 No body had ap-
peared to be satisfied with an appointment by the Legislature.
5. Many were anxious even for an immediate choice by the
people—68—the indispensible necessity of making the Ex-
ecutive independent of the Legislature. (XII:500)

The “great cvil of cabal was avoided” because the electors would vote
at the same time throughout the country at a great distance from each
other: “[ilt wonld be impossible also to corrupt them.” A conclusive
renson, snid Gouverneur Morris, for having the Senate the judge of im-
peachivents rather than the Supreme Court was that the Court “was to
try the President after the trial of the impeachment.” (TI:500) Objec-
tions weve made that the Senate would almost always choose the Presi-
dent. Charles Pinckney asserted, *It makes the same hody of men
which will in fact clect the President his Judgea in case of an impeach-
ment.” (T1:501) James Wilson and Edmund Randolph suggested that
the eventual selection shoiild be referred to the whole legislature, not
just the Senate; Gouverneur Morris responded that the Senate was
preferred “beeause fewer conld then, say to the President, yon owe
your anpoinfment to us, He thought the President wonld not depend
so much on the Sennte for his re-appointment as on his general good
conduct.” (I1:502) Further consideration on the report was postponed
until the following day.

On Sentember 5 and 6. a substantial number of amendments were
proposed. The most. imnortant. ndopted by a vote of ten states to
one, provided that the ¥onse. rather than the Senate, should ehonss
in the event no nerson received a maiority of the electoral votes, with
the representation from each state having one vote, and a quorum
of two-thirds of the states beine required. (II: 527-28) This amend-
ment was supported ns “lessening the aristocratic influemcs of the
Senate.” in the words of George Mason. Earlier, James Wilson had
criticized the report of the Committee of Eleven as “having a danger-
ous tendenev to aristoeraey: as throwing a dangerous power into
the hands of the Senate.” who would have. in fact, the apnointment
of the President, and through his dependence on them the virtual
appointment to other offices (including the judiciary), would make
trenties. and wounld try all impeachments, “[T]he Legislative. Execu-
tive & Judicinrv powers are all blended in one branch of the Govern-
ment. . . . [TThe President will not be the man of the people as he
ought to be, but the Minion of the Senate.” (II: 522-23)

ADOPTION OF “IIGH CRIMES AND MISDEMEANORS™

On Sentember 8, the Convention considered the clause referring
to impenchment and removal of the President for treason and bribery.
George Mnson nsked, “Why is the nrovision restrained to Treason &
bribery only?” Trenson as defined by the Constitution, he said, *will
not reach many great and dangerous offenses, . . . Attempts to subvert
the Constitution may not be Treason . . . Not only was treason lim-
ited, but it was “the more necessary to extend: the power of impeach-
ments” because bills of attainder were forbidden. Mason moved to add
“‘maladministration” aftér “bribery”, (Y1:550)
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James Madison commented, “So vague a term will be equivalent
to a tenure during pleasure of the Senate,” and Mason withdrew “mal-
administration” and substituted “high crimes & misdemennors . . .
gggl; the State.” This term was adopted, eight states to three. (II:
5 :

TRIAL OF IMPEACHMENTS BY THE BENATE

Madison then objected to trial of the President by the Senate and
after discussion moved to strike the provision, stating n preference
for n tribunal of which the Supreme Court formed a part. Ie objected
to trial by the Senate, “especinlly as [the President] was to be im-
peached by the other branch of the Legislature, and for any act
which might be called a misdemeanor. The President under these
circumstances was madoimproperly dependent.” (I1: §51)

Gouvernenr Morris ;who had said of “maladministration® that it
would *“not be put in force and can do no harm”; an election every
four years would “provent maladministration® II: 350) argued that
no tribunal other than the Senate could be trusted. The Supreme
Court, he snid, “were too few in number and might be warped or
corrupted.” He was agninst n dependence of the executive on_the
legislature, and considered legislative tyranny the great danger. But,
he argued, “thers could be no danger that the Senate would say
untruly on their oaths that the President was guilty of crimes or
facts, especially as in four years he can be turned out.” (II: 561)

Charles Pinckney opposed the Senate as the court of impeachments
because it would make the President too dependent on the legislature.
“If he opposes a favorite law, the two Houses will-combine against
him, and under the influence of heat and faction throws him out of
office.” Hugh Williamson of North Carolina replied that there was
“more danger of too much’lenjty than of too much rigotr towards
the President,” considering the number of respects in which the Senate
was associated with the President. (1I:51)

After Madison’s motion to strike out the provision for trial by the
Senate failed, it was unanimonsly agreed to strike “State” and insert
“United States” after “misdemeanors against.” “in order to remove
ambiguity.” (II:551) It was then agreed to add: “The vice-President
and other Civil officers of the U.S. shall be removed from office on
impeachment and conviction as aforesaid.”

uverneur Morris moved to add a requirement that members of the
Senats would be on onth in an impeachment trial, which was agreed
to, and the Convention then voted, nine states to two, to agree to the
clause for trial by the Senate, (IL: 552-53)

COMMITTEE ON STYLE AND ARRANGEMENT

A five member Committes on Style and Arrangement was appointed
by ballot to arrange and revise the language of the articles agreed to
by the Convention, (I11:553) The Commiittee reported a draft on Sep-
tember 12, The Committes, which made numerous changes to shorten
and tighten the language of the Constitution, had dropped the expres-
sion “aﬁﬁnst the United States” from the description of grounds for
imipeachment, so the clause read, “The president, vice-president, and
all civil officers of the United States, shall be removed from office on
impeachment for, and conviction of treason, bribery, or other high
Crimes and Misdemeanors,” (I1:600)
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SUSPENBION UPON IMPEACHMENT

On September 14, John Rutledge and Gouverneur Morris moved
“that persons impeached be suiponded from their office until they be
tried and ac?uitted. (II:612) Madison objected that the President was
already mide too dependent on the legislature by the power of one
branch to try him in consequence of an impeachment by the other,
Suspension he argued, “will put him in the power of one branch only,”
which can at any moment vote a temporary removal of the President
in order “to make way for the functions of another who will be more
favorable to their views.” The motion was defeated, threo states to
el%lt. §II: 613).

o further changes were made with respect to the impeachment
provision or the clection of the President. On September 15, the Con-
stitution was agreed to, and on September 17 it was signed and the
Convention adjourned. (II: 650)
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APPENDIX B
AMERICAN IareraciMeNT Cases
1.8ENATOR WILLIAM BLOUNT (1707-1700)

a. Proceedings in the House

The House adopted & resolution in 1797 authorizing a select com-
mittee to examine a presidentinl message and nccompanying papers
regarding tho conduct of Senator Blount.! The commitice reported
a resolution that Blount “be impeached for high crimes and misde-
meanors,” which was adopted without debate or division.?

b. Articles of Impeachment

Five articles of impeachment were agreed to by the House without
amendment. (except a “mere verbal one”).

Anrticle I charged that Blount, knowing that the United States was
at peaco with Spain and that Spain and Great Britain were at war with
each other, “but disregarding the duties and obligations of his high
station, and designing and intending to disturb the peace and tran-
quillity of the United Stites, and to violate and infringe the neutral-
ity thereof,” conspired and contrived to promote n hostile military
expedition against the Spanish possessions of Louisiana and Florida
for the purpose of wresting them from Spain and conquering them
for Great Britain. This was alleged to be “contrary to the duty of his
trust and station as a Senator of the United States, in violation of
the obligations of neutrality, and against the laws of the United States,
and the peace and interests thereof.”

Anticle IT charged that Blount knowing of a treaty between the
United States and Spain and “disregarding his high station, and
the stipulations of the . . . treaty, and the obligations of neutrality,”
conspired to engage the Creek and Cherokee nations in the expedition
against Louisiang and Florida, This was alleged to be contrary to
Blount’s duty of trust and station as a Senator, in violation of the
treaty and of the obligations of neutrality, and against the laws,
peace, and interest of the United States.

Article IT1 alleged that Blount, knowing that the President was em-
powered by act of Congress to appoint temporary agents to reside
among the Indians in order to secure the continuance of their friend-
ship and that the President had appointed a principal temporary
agent, “in the prosecution of his criminal designs and of his conspira-
cies” conspired and contrived to aliéinte the tribes from the Presi-
dent’s agent and to dimixish and impair his influence with tlic tribes,
“contrary to the duty of his trust and station as a Senator and the
peace and intercsts of the United States.”

11y ANNALS OF CONg, 440-41 (1797),
21d, 450,
3 Id, 851,
(41)
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Article IV charged that Blount, knowing that the Congress had
made it lnwful for tho President to establish trading posts with the
Indians and that the President had appointed an interpreter to serve
as assistant post trader, conspired and contrived to seduce the inter-
preter from his duty and trust and to engage him in the promotion
and executi-n of Blount’s criminal intentions and conspiracies, con-
trary to the duty of his trust and station as & Senator and against
the lnws, treaties, peace and interest of the United States,

Article V charged that Blount, knowing of the boundary line he-
tweon the United gtntes and the Cherokee nation established by treaty.
in further prosecution of his criminal designs and conspiracies and
the moro offectunlly to accomplish his intention of exeiting the Chero-
kees to commence hostilities against Spain, conspired and contrived to
diminish and impair the confidence of the Cherokes nation in the gov-
ernment af the United States and to create discontent and disaffec-
tion among the Cherokess in relation to the boundary line. This was
alleged to be against Blount's duty and trust as a Senator and against
impeachment was dismissed.

¢. Proceedings in the Senate

Before Blount's impeachment, the Senate had expelled him for #hav-
ing been guilty of a high misdemeanor, entirely inconsistent with his
public trust and duty as s Senator.” 4 At the trinl o plea was interposed
on behalf of Blount. to the effact that (1) a Senator was not a civil
officer,” (2) having already been expelled, Blount was no longer im-
peachable, and (3) no crime or misdemeanor in the execution of the
office had been alleged. The Senate voted 14 to 11 that the plen was
sufficient in law that the Senate ought not to hold jurisdiction.® The
impenchritéht was dismissed.

2, DISTRICT JUDGE JOHN PICKERING (1803-1804)

a. Proceedings in the House

. <\ messnge received from the President of the United States, regard-
ing complaints agninst Judge Pickering, was referred to a select com-
mittes for investigation in 1803.° A resolution that Pickering be
impeached “of high erimes and misdemeanors” was reported to the full
House the same year and adopted by & vote of 45 to 8.7

b. Articles of Impeachment

A select committee was appointed to draft articles of impeachment.
The House agreed unanimongly and without amendment to the four
articles subsequently reported Ench article alleged high crimes and
misderiennors by Pickering in his conduet of an admiralty proceeding
by the United States afainst- a ship and merchandise that allegedly
had been lafided withoiit the payment of duties.

Article I charged that Judge Pickering, “not regarding, but with
intent to evade” an act of Congress, had ordered the ship and mer-
chandise delivered to its owner without the production of any certifi-

s Id. 4344,

§ I1d, 2310 (1790),

" }2’ lﬁgaw or Coxa, 460 (1803).
«, .

813 ANNALE OF CoNo. 380 (1808).

v Id. 794-95. 880 (1808)
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cate that the duty on the shi‘) or the merchandise had been paid or
secured, “contrary to [Pickering’s] trust' and duty as judge. . ., and
to the manifest injury of [the] revenue.” 1

Avticle 11 charged that Pic erir:?, #with intent to defeat the just
clnims of the United States,” refused to hear the testimony of witnesses
produced on hehalf of the United States and, without hearing testi-
mony, ordered the ship and merchandiss restored to the claimant “con-
trary to his trust and duty, as {udge of the said district court, in viola-
tion of the laws of the United States, and to the manifest injury of
their revenue,”

Article I1I charged that Pickering, “disregarding the authority of
the lnws, and wickedly meaning and intending to injure the revenues
of the United States, and therchy to impnir the public credit, did
absolutely and J)ositivoly refuso to allow” the appeal of the United
States on the admiralty proceedings, “contrary to his trust and duty
as judge of the said district court, against the laws of the United
States, to the great injury of the public revenue, and in violation of
the sole,r’r{r’t onth which hie had taken to administer equal and impartial
justice. .

) Article IV charged :

That whereas for the due, faithful, and impartial adminis-
tration of justice, temperance and soi)riety are essential quali-
ties in the character of a judge, yet the said John Pickering,
being a man of loose morals and ntemperate habits, . . . did
appear upon the bench of the said court, for the purpose of
adm.inisterin% c{ustice [on the same dates as the conduct
charged in articles I-ITT], in a state of total intoxication, . . .
and did then and thers frequently, in a most profane and in-
decent manner, invoke the name of the Supreme Being, to the
ovil example of all the good citizens of the United States, and
was then and there guilty of other high misdemeanors, dis-
graceful to his own character as a judge, and degrading
to the honor and dignity of the United States.'®

¢. Proceedings in the Senate

The Senate convicted Judge Pickering on each of the four articles
by a vote of 19 to 7.1
d. Uiscellaneous

The Senate heard evidence on the issue of Judge Pickering’s sanity,
but refused by a vote of 19 to 9 to postpone the trial.®

3, JUSTICE SAMUEL OHASE (1804—1808)

a. Proceedings in the House -

In 1804 the House authorized & committee to inquire into the con-
duct of Supreme Court Justice Chase,® On the same day that Judge
Pickering was convicted in the Senate, the House adopted by a vote of

¥ 1d. 3190,
1 Id. 820-21.
u1d, 821-22,
37d, 822,
11d, 308-67.
18 1d, 362-68.
18 1d, 875.
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73 to 32 a vesolution reported by the comniittee that Chase he im-
penched of “high crimes and misdemeanors."

b. Awticles of Impenchment

After voting separately on ench, the House adopted cight articles,s

Avrticle I charged that, “unmindful of the solemn duties of his office,
and contrary to the sacred obligation by which he stood bound to dis-
charge them ‘faithfully and impartially, and without respect to per-
song’ [n quotation from tho judicinl oath preseribed by statute],”
Chase, in pregiding over a treason {vial in 1800, “did, in his judicial
capacity, conduect himself in o manner highly arbitrary, oppressive
and unjust” by:

(1) delivering a written opinion on the applicable legal definitior
of treason before the defendant’s counsel had been heard:

(2) preventing counsel from citing certain English cases and U.S.
statutes; and

(3) depriving the defendant of his constitutional privilege to argue
the law to the jury and “endeavoring to wrest from the jury their
indisputable right to hear argument and determine upon the question
of law, as well as the question of fact” in reaching their verdict.

In consequence of this “irregular conduct” by Chase, the defondant
was deprived of his Sixth Amendment rights and was condemned to
death without having been represented by counsel “to the disgrace of
the character of the American bench, in manifest violation of law and
justice, and in open contempt of the rights of juries, on which ulti-
mately, rest the liberty and safety of the people.”

Anrticle 1T charged that, “prompted by a similar spirit of persecu-
tion and injustice,” Chase had presided over a trial in 1800 involving
a violation of the Sedition Act of 1708 (for defamation of the Presi-
dent, and, “with intent to oppress and procure the conviction” of
the defendant, allowed an individual to serve on the jury who wished
to be excused hecause he had made up his mind as to whether the pub-
lication involved was libelous.®

rticle T1T chaxged that, “with intent to oppress and procure the
conviction” of the defendant in the Sedition Act prosecution, Chase
rofused to rarmit & witness for the defendant to testify “on pretense
that the said witness could not prove the truth of the whole of one of
the charges contained in the indictment, nlthough the said charge em-
braced more than one fact,”

Artiele IV charged that Chase's conduct throughout the trial was
“marked by mniiif‘e:st injustice, partidlity, and intemperance”:

(1) in compelling defendant’s counsel to reduce to writing for
the court's inspection the questions they wished to ask the withess
referred to in article I11; ]

(2) in refusing to postpone the trial although an affidavit had
been filed stating the absence of material witnesses on behalf of
the defendant; = .

$3), in using “unusual, rude and contemptuous expressions” to
defendant’s counsel and 1n *falsely insinuating” that they wished

i 1d, 1180,

1314 ANNALS OF CoNa. T47-62 (1804).
®id, 12R-20,

»Id, 720,
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to excite public fears and indignation and “to produce that insub-
ordinntion to Jaw to which the conduct of the judge did, at the
same timez manifestly tend”;

(4) in “ropeated and vexatious interruptions of defendant’s
counsel, which induced tliem to withdraw froin the case”; and

(5? in manifesting “an indecent solicitude” for the defendant's
conviction, “unbecoming even a publie proseeutor, but highly dis-
grm;(’sﬁxl to the character of a judge, as it was subversive of jus-
ice,

Anrticle V charged that Chase had issued a bench warrant rather
than a summons in the libel case, contrary to law.®

Article VI charged that Chase refused a continuance of the libel
trinl to the noxt term of court, contmry to lnw and “with intent to
oppress and procure the conviction” of the defendant.

Article VII chavged that Chase, “disreﬁmrdin the duties of his of-
fice, did descend from the dignity of a judge and stoop to the level of
an informer” by refusing to discharge o grand jury and by charging
it to investigate a printer for sedition, with intention to procure the
prosecution of the printer, “thereby degrading his high judicial func-
tions and tending to impair the public confidence in. and respect for,
the tribunals of justice, so essential to the general welfare,”

Article V11 ¢ mr(.lzed that Chase, “disregarding the duties and dig-
nity of his judicial charncter,” did “pervert his official right and duty
to address” a grand jury by delivering “an intemperate and inflam-
matory political harangue with intent to excite the fears and resent-
ment” of the grand jury and the people of Maryland agninst their
state government and constitution, *a conduct higlily censurable in
any, but peculiarly indecent and unbecoming” in a Justice of the Su-
preme Cowt. This article also charged that Chase endeavored “to
excite the odium” of the gimnd jury and the people of Maryland
against the government of the United States “by delivering opinions,
which, even if the judicial authority were competent to their expres-
gion, on o suitable occasion and in a proper manner, were at that time,
and as delivered by him, highlfv indecent, extra-judicial, and tending
to prostitute the high judicial character with which he was invested, to
the low purpose of an electioneering partisan.” =

¢, Proceedings in the Senate

Justice Chase was acquitted on each article by votes ranging from
0-34 not guilty on Article V to 19-15 guilty on Article VIIL#

4. DISTRICT JUDGE JAMES H. PECK (1830-1831)

a. Proceedinigs in the House

The House adopted a resolution in 1830 authorizing an inquiry re-
specting District Judge Peck.®* The Judiciary Cominittes reported
a resolution that Peck “be impeached of high misdenieanors in office™
to the House, which adopted it by a vote of 123 to 49.%°

21d. 720-80.
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b. Article of Impeachment

After the House voted in favor of impeachment, a committee was
appointed to prepare articles. The singlo article {n'oposed and finally
adopted by the House charged that Peck, “unmindful of the solemn
duties of his station.” and “with intevest in wrongfully and unjustly
to oppress, imprison, and otherwise injure” an attorney who had pub-
lished o newspaper article criticizing one of the judge’s ol)iniona, had
brought the attorney before the court and, under “the color and pre-
tences" of a contemst proceeding, had caused the attorney to be im-
wrisoned briefly and suspended from practice for eighteen months.

he House charged that Peck’s conduct resulted in “the great dis-
paragement of public {'usticn, the abuse of judicinl anthority, and , . .
tho subversion of the liberties of the people of the United States,” 3

¢. Proceedings in the Senate

The trinl in the Senate focused on two issues, One issne was whether
Peck, by punishing the attorney for writing a newspaper article, had
oxceeded the limits of judicial contempt power under Section 17 of
the Judiciary Act of 1780. The other contested issue was the require-
ment of proving wrongful intent,

Judge Peck was acquitted on the single article with twenty-one Sen-
ators voting in favor of conviction and twonty-two Senators agninst.*

5. DISTRICT JUDGE WEST H. HUMPHREYS (1882)

a. Proceedings in the House

A resolution authorizing an inquiry by the Judiciary Committes
respecting District Judge Humphreys was adopted in 1862.** Hum-
phreys was subsequently impeached at the recommendation of the in-
vestigating committee.*

b. Articles of Impeachment

Soon after the adoption of the impeachment resolution, seven articles
of impeachment were agreed to by the House without debate.>

Article I charged that in disregard of his “duties as a citizen . . .
and unmindful of the duties of his . . . office” as a judge, Hum-
phreys “endeavor[ed] by public speech to incite revolt and rebellion”
against the United States: and publicly declared that the people of
Tonnessee had the right to absolve themselves of allegiance to the
United States.

Article II charged that, disregarding his duties as a citizen, his
obligations as a judge, and the “good behavior” clanse of the Consti-
tution, Humphreys advocated and agreed to Tennessee’s ordinance
of secession. .

Article 111 charsged that Humphreys organized armed rebellion
against tho United States and waged war against them., .

Article IV charged Humphreys with conspiracy to violate a civil
war statute that made it a criminal offense “to oppose by force the
authority of the Government of the United States.”

# 14, 869, For text of article, see H.R. Jounr,, 21at Cong., 1st Sess.. 501-06 (1820).
87 CoNg, Drn, 45 (1831),

= CoNag. GrLour, 37th Coug., 2d Bess, 220 (1862).
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Aptiele 7 charged that, with intent to prevent the administration
of the laws of the United States and to overthrow the authority of the
United States, Flumphreys had failed to perform his federal judicial
duties for nearly a year. _

Artiele VI alleged that Judge ITuiniphreys had continued to liold
court in hia state, calling it the district coirt of the Confederate States
of Americn. Article VI was divided into three specifications. related to
ITuniphreys’ nets while sitting as a Confederate judge, The fivst speci-
fication charged that Humphreys endeavored to coerco a Union sup-
porter to swear allegiance to the Confederacy. The second charged
that ho ordered the confiscation of private prop‘)ert.y on behalf of the
Confederacy, The third charged that he jailed Union sympathizers
who resisted the Confederacy,

Awrtiele VII chavged that while sitting as a Confedernte judge, ITum-
phreys unlawfully arrested and imprisoned a Union supporter.
¢, Proccedings in the Senate

Humphreys could not be personally served with the impeachment
summons beennse he had fled Union terrvitory. He neither appeared at
the trial nor contestel the charges.

The Senate convicted Fumphreys of all charges oxcept the con-
fiscation of property on behalf of the Confederacy, which several Sen-
ators stated had not been properly proved.®® The vote ranged from
38-0 guilty on Articles I and IV to 11-24 not guilty on specifieation
two of Article V1.

6. PRESIDENT ANDREW JONNSON (1807-1808)

a, Proceedings in the House

The House adopted a resolution in 1867 authorizing the Judiciary
Committes to inquire into the conduct of President Johnson,> A ma-
jority of the committee recommended impeachment,®® but the House
voted against the resolution, 108 to 57,5 In 1868, however, the House
anthorized an inquiry by the Committee on Reconstruction, which
reported an impeachment vesolution after President Johnson had ve-
moved Secretary of War Stanton from office. The House voted to im-
peach, 128-47.%

b. Articles of Impeachment

Nine of the eleven articles drawn by a select committes and adopted
by the House related solely to the President’s removal of Stanton. The
removal allegredly violsted the recently enncted Tenure of Oflice Act,
which also categorized it as a “high misdemeanor,” ¢

The House voted on ench of the first niie articles separately; the
tenth and eleventh articles were adopted the following day.

Avrticle I charged that Johnson,

unmindful of the high duties of his office, of his eath of office,
and of the requirement of the Constitution that he should

= Jd, 2617,
* Jd, 2080,
u Coxd, GLOBE, 30th Cong., 24 Sess, 320-21 (1867).
* H.R, Rew, No. 7, 40th Cony,, 1st Sess, 58 (1867).
# Coxo, GLopE, 40th Cong., 24 Sess, 68 (1een).

# Cora, GLoRR, 40121 Cong., 24 Sesa, 1400 (1838).

:; A};t’og March 2, 1867, 14 Stat. 430.
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take care that the Inws be faithfully excented, did unlawfully

and in violation of the Constitution and laws of the United

gtntos, issue an order in writing for the removal of Edwin M.
tanton,

Avrtiele I concluded that President Johnson had committed * a high
misdemennor in office,”

Anrticles 11 and 111 characterized the President's conduet in the same
terms but charged him with the allegedly unlawful appointment of
Stanton’s re;)lacemcnt.

Article I charged that Johnson, with intent, unlawfully conspired
with the replacement for Stanton and Members of the House of Rep-
resentatives to “hinder and prevent” Stanton from holding his offico,

Artiele V., a varviation of the preceding article, charged a conspiracy
to prevent the exeention of the Tenure of Office Act, in addition to a
conspiracy to prevent Stanton from holding his office,

Avrticle VI charged Johnson with conspiring with Stanton’s des-
ignated replacement, “by force to seize, take and possess” government
property in Stanton’s possession, in violation of both an “act to define
and punish certnin conspiracies” and the Tenure of Offico Act.

Anrticle VII charged the same offense, but as a violation of the
Tenure of Oftice Act only.

Article VIIT alleged that Johnson, by appointing a new Sceretary
of War, had, “with intent unlawfully to control the disbursements of
the moneys appropriated for the military service and for the Depart-
ment of Var,” violated the provisions of the Tenure of Office Act.

Avrticle 1X charged that Johnson, in his role as Commander in Chief,
had instructed the General in charge of the military forces in Wash-
ington that part of the Tenure of Office Act was unconstitutional,
with intent to induce the General, in his official capacity as commander
of the Department of Washington, to prevent the excention of the
Tenure of Office Act.

Article X, which was adopted by amendment after the first nine
articles, alleged that Johnson,

unmindful of the high duties of his office and the dignity
and proprieties thereof, . . . designing and intending to set
aside the rightful anthority and powers of Congress, did at-
tempt to bring into disgrace, ridieulo, hatred, contempt, and
reproach. the Congress of the United States, [and] to impair
and destroy the regavd and respect of all good people . . .
for the Congress and legislative power thereof . . .

by making “certain intemperate, inflammatory, and scandalous ha-
rangues.” In addition: the same specches wers alleged to have bronght
the high office of the President into “contempt, ridicule, and disgrace,
to the grent seandal of all good citizens.”

Article XT combined the conduict charged in Article X and the nine
other articles to allege that Johnson had atteripted to prevent the
execution of both the Tentire of Office Act and an act relating to arm
appropriations by unlawfully devising and contriving means by which
he could remove Stanton from office.

4 For text of articles, see Coy. Gropr, 40th Cong., 24 Beas. 1603-18, 1642 (1808).
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¢. Proceedings in the Senate )

The Senate voted only on Articles IT, III, and XT, and President
Johnson was acquitted on cach. 38 guilt;y——-m not guilty, one vote short
of the two-thirds required to convict.*

d. Miscellaneous

All of tho articles relating to the dismissal of Stanton alleged in-
dictable offenses. Article X did not allege an indictable offense, but this
articlo wasnever voted on by the Senate.

7. DISTRIOT JUDGE MARK IH. DELAMAY (1873)

a. Proceedings in the Iouse

A resolution authorizinﬁ an inquiry by the Judiciary Committes
respecting District Judge Delahay was adopted by the House in 1872,
In 1873 the committee proposed a resolution of impeachment for “high
crimes and misdemeanors in office,” which the House ¢ adopted.

b. Subsequent Proceedings

Delahay resigned before articles of impeachment were prepared,
and the matter was not pursued further by the House, The charge
against him had been described in the House as follows:

The most grevious charge, and that which is beyond all
question, was that his personal habits unfitted him for the
judicial office, that he was intoxicated off the bench as well
as on the bench*'

8, SECRETARY OF WAR WILLIAM W. BELKNAF (1876)

a. Proceedings in the House

In 1876 the Committee on Expenditures in the War Department
unanimously recommended impeachment of Secretary Belknap “for
high erimes and misdenieanors while in office,” and the House unani-
mously adopted the rerolution,*

b. Articles of Impeichment

Five articles of imxi)euchmeut. were drafted by the Judiciary Com-
mittes * and adop'ed by the House, all relating to Belknap's allegedly
corrupt appointrient of s military post trader, The House agreed to
the articles as « group, without voting separately on each.

Article I charged Befkhap with “high crimes and misdemennors in
office” for unlnwfully receiving sums of monsy, in consideration for the
appointment, mado by him as Seeretary of War.5

Anticle I1 charged Belknap with a “high misdemeanor in office” for
“willfully, corruptly, and unlawfully” taking and receiving money in
return for the continued maintenance of the post trader.”

Avticle 111 charged that Bellmap was “criminally disregarding his
duty as Secretary of War, and basely prostituting lis high office to

# Cova. GLoBs Supp,, 40th Cong., 2d Sess, 418 (1888),

# CoNo. GLOBE, 424 Cong., 24 Sess. 1808 (1872).

:ﬁ?&‘ﬂ. Grooe, 424 Cong., 34 Bess, 1000 (1878).

@The Committes was authorized to investigate the Department of the Army generally.
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his lust for private gain,” when he “anlawfully and corruptly” con-
tinued his appointeo in office, “to the great injury and damage of the
ofticers and soldiers of the United States™ stationed at the military
post, The maintenance of the trader was also alleged to ho “agninst
public Boliey, and to the great disgraco and detriment of the piiblic
service,” &

Awtiole I'V alleged soventeen separate specifications relating to Bel-
knap's np[;ointment. and continuance in office of the post trader.®

Anticle V enumerated the instances in which Belknap or his wife
had corruptly received “divert large sums of money.” *¢

¢. Proceedings in the Senate

The Senate failed to conviet Belknap on any of the articles, with
votes on the articles mnging from 35 guilty—25 not guilty to 37
guilty—235 not guilty.*
d. Migcellaneous

In the Senate trinl, it was argued that becanse Belknap had resigned
prior to his impeachment the case should be dropped, The Senate,
hy a vote of 37 to 20, decided that Belknap was amenable to trial by
impeachment.®® Twenty-two of the Senator voting not guilty on each
article, nevertheless indicated that in their view the Senate had no
jurisdiction,*®

0. DISTRICT JENGEH CHARLES SWAYNE (1903—-1005)

a. Proceedings in the Ilouse

The House adopted a resolution in 1903 divecting an investigation
by the Judiciary Committee of District Judge Swayne.® The coin-
mitteo held hearings during the next year, and reported a resolution
that Swayne be impeached “of high crimes and misdemeanors” in
Inte 1904.%* The TTouse ngreed to the resolution unanimously.

b. Articles of Impeachment

After the vote to impeach, thirteen articles were drafted and ap-
proved by the House in 1905.°* However, only the first twelve articles
were presented to the Senate.”

Anrticle I charged that Swayne had knowingly filed a false certificate
and claim for travel expenses while serving as a visiting judge, “where-
by he has been guilty of a high crime and misdemeanor in said office.”

Articles 1T and I11 chavged that Swayne, having claimed and re-
ceived excess travel reimbursement for other trips, had “misbehaved

-himself and was'and is guilty of a high crime, to wit, the crime of ob-
taining money from the United States by a false pretense, and of a
high misdemeanor in office.”

Articles IV and V charged that Swayne, having appropriated a pri-
vato railroad car that was under the custody of a receiver of his court

514
wid
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and used the car, its provisions, and & porter without making com-
pensation to the railvoad. “was and is guilty of an abuss of judicinl
power and of a high misdemeanor in office.”

Awticles VI and V11 charged that for periods of six years and nine
vears, Judge Swayne had not been a bone fide resident of his judicinl
district, in violation of a statute requiring every federal judgo to reside
in his judicial district, The statute provided that “for offending against
this provision [the judge] shall be deemed guilty of a high misde-
meanor,” The articles charged that Swu]yne “willfully and knowingly
\-‘i‘glat’gd” this law and “was and is guilty of a high misdemeanor in
omcee,”

Anticles VIII, IX, X, X7 and X1I charged that Swayne improperly
imprisoned two attorneys and a litigant for contempt of court, Articles
VIIT and X alleged that the imprisonment of the attorneys was done
“malicionsly and unlawfully” and Articles IX and XI o)mrged that
theso imprisonments were done “knowingly and unlawfully.” Article
XI charged that the private person was imprisoned “unlawfully and
knowingly.” Ench of these five articles concluded by charging that by
so acting, Swayne had “misbehaved himself in his office as judge and
'“'nsﬂqnd,}s guilty of an abuse of judicial power and a high misdemeanor
in oftice.

e, Procecdings in the Senate
A majority of the Senate vofed aequittal on all articles.%

10, CIRCUIT JUDGE ROBERT W. ARCHBALD (1012~-1913)

a. Proceedings in the House

The House authorized an investigation by the Judiciary Commit-
tee on Cireuit Judge Archbald of the Commeree Cowrt in 1912,% The
Committes unanimously veported a resolution that Archbald be im-
peiched” for “mishehavior and for high cvimes and misdemeanors,”
and the Iouse adopted the resolution, 223 to 1.

-b. Articles of Impeachmeont

Thirteen Aurticles of im?oaclnnonb were presented and adopted
simultancously with the resolution for impeachment.

Article I churged that Archbald “willfully, unlawfully, and cor-
ruptly took advantage of his official position . . . to induce and influ-
ence the officinls” of « company with litigation pending before his
court to enter into n contract with Archbald and his business partner
to soll them assets of a subsidiary company. The cofitract was uﬁ’egedly
profitable to Archbald."

Avrticle IT also charged Avchbald with “willfully, unlawfully, and
corruptly” using his position as judge to infliienice a litigant then
before the Interstate Commerce Comniission (who on appeal would
be before the Corimerce Court) to settle the case and purchase stock.®

Article ITT charged Archbald with using his official position te ob-
tain & leasing agreenient fronia party with suits pending in the Com-
merce Court.*®

4 Id. 346712,
%5 48 CoNo, Ree, 5242 (1912).
* Id, 8033,
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Artiele IV alleged “gross and improper conduet” in that Archbald
had (in another suit pending in the Commerce Court) “sccretly,
wrongfully, and unlawfully” requested an attorney to obtain an ex-
planation ‘of certain testimony from a witness in the case. and sub-
sequently requested argument in support of certain contentions from
tho same attorney, all “withont. the knowledge or consent” of the op-
posing party.’®

Avtiele 1V charged Avehbald with accepting “n gift, reward or pres-
ent” from a person for whom Arehbald ]md attempted to gain a fav-
orable leasing agreement with a potentinl litignnt in A rehbald’s
court,™

Apticle T'I again charged improper use of Archbald's influence as n
judge, this timo with respect to n purchase of an interest in land.

Anticles V11 through X1 roferred to Archbald’s conduet during his
tenure as distriet court judge. These articles alleged improper and un-
becoming condhet constituting “misbehavior” and “gross misconduct”
in office stemming from the misuse of his position as judgo to influence
litigants before his cotnrt. resulting in personal gain to Archbald. ITe
was also charged with accepting a “lnrge sum.of money” from people
likely “to ho interested in litigation™ in his coiirt, and such conduct
was nlleged to “bring his . . . office of distriet judgo inte disrepute.” **
Archbald was also charged with aceepting money “contributed . . . by
various attorneys who were practitioners in the snid court”; and ap-
Jointing and maintaining as jury commissioner an attorney whom he
tnew to be general counsel for a potential litigant,”

Article XTTT summarized Avchbald's conduct both as distriet conrt
judgo and commerco cowrt judge. charging that Archbald had used
these offices “wronghilly to obtain eredit,” and charging that he had
used the latter office to affect “various and diverse contracts and agree-
ments.” in return for which he had received hidden interests in snid
contracts, agreements. and properties.’™ .

e. Proceedings in the Senate

The Senate found Archbald guilty of the charges in five of the
thirteen articles, inchiding the catch-all thivteenth. Archbald was re-
moved from office and disqualified from holding any futitre office.”

11, DISTRICT JUDGE GEORGE W. ENGLISIT (1025-1820)

a. Proceedings in the House

The House ndopted a resolution in 1925 divecting an inquiry into
the official conduiet of District Judge Enalish. A subcommittee of the
Judiciary Conithittee took evidetice in 1925 and recommended impench-
ment.’ Tn March 1926, the Judiclary Committee reported an impench-
ment resolution and five articles of impeachmedit.”” The Hoiise adopted
the impeachment resolution il the articles by a vote of 306 to 62,7

®Jd,
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Judgoe English resigned six days before the date set for trinl in the
Senate, The ITouse Managers stated that the resignation in no way
affected the right of the Senate to try the charges, but recomie..ded
that the impeachment proceedings be discontinued.’® The vecommen-
dation was accepted by the House, 200 to 23.%

b. Articles of Impeachment

Article I charged that Judge English “did on divers and various
occasions so abuse the powers of his high office that he is hereby
charged with tyranny and oppression, whereby he has brought the
administration of justice in el\is] comt . . . into disrepute, and . . ,
is guilty of misbehavior falling under the constitutional provision as
ground for impeachment and removal from office.” The article alleged
that the judge had “willfully, tyvrannically, oppressively and unlaw-
fully” disbarred lawyers practicing before him, summoned state and
local oflicials to his court in an imaginary case and denoiiticed them
with profane language, and without sufficient cause summoned two
newspapermen to his court and threatened them with imprisonment.
It was also alleged that Judge Iinglish stated in open coutt that if he
instructed & jury that a man was guilty and they did not find him
guilty, he would send the jurors to jail.

Artiele 11 charged that Judge English knowingly entered into an
“unlawful and improper combination™ with a referee in bankruptey,
appointed by him, to control bankruptey proceedings in his dis-
trict for the benefit and profit of the judge and his relatives and
friends, and amended the bankruptey rules of his court to enlarge the
authority of the bankruptey receiver, with a view to his own benefit,

Awticle 111 charged that Judge English “corruptly extentled favorit-
ism in diverse matters,” “with the intent to corruptly prefer” the
referco in bankraptey, to whom English was alleged to be “under great
obligations, finaneial and otherwise.”

Article IV charged that Judge English ordered bankruptey funds
within the jurisdiction of his court to be deposited in banks of which he
was o stockholder, director and depositor, and that the judge entered
into an agreement with each bank to designate the bank a depository
of interest-free bankruptey funds if the bank wouldl employ the judge’s
son as a cashier, These actions were stated to have been taken “with the
wrongful and unlawful intefit to use the infltience of liis . . ., oflice as
judge for the })ersonnl profit of himself” and his family and friends,

Awrtiele V alleged that Judge English’s treatmeit of members of the
bar and conduet in his court during his tenure had been oppressive to
both members of the bar and their elients and had deprived the clients
of their rights to be protected in liberty and property. It also alleged
that Judge English “at diverse times and places, while acting as such
judge, did disregard the authority of the laws, and . . . did refuse to
allow . .. the benefit of trial by jury, contrary to his. .. trust and duty
as judge of said distriet court, against the laws of the United States
and in violatioh of the solemn onth which he had taken to adsiiiiister
equal and im{mrtinl justice.” Judge English’s conditet in making deci-
sions and orders was alleged to be such “as to excite fear and distrust
and to inspire a widespread belief, in and beyond his judicial distriet

18 Coxa. Rec. 207 (1026).
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.+ . that cnuses were not decided in said court according to their
merits,” “[a]1l to the scandal and disrepute” of his court and the ad-
ministration of justice in it. This “course of conditet” was alleged to be
“misbehavior” and “a misdemeanor in office.”

¢. Proceedings in the Senate

The Senate, being informed by the Managers for the House that the
Tlouss desired to discontintie the proceedings in view of the resignation
of Judge Inglish, approved a resolution dismissing the proceedings
by n vote of 70 to 9. '

12, DISTRICT JUDGE IAROLD LOUDERBACK (1932-1033)

a. Proceedings in the Ilouse

A resolution divecting an inquiry into the official conduct of District
Judge Londerback was adopted by the House in 1932, .\ subconmittee
of tho Judicinry Committée took evidence. The full Judiciary Com-
mitteo subiiiitted a report in 1933, ineldding a resolution that the evi-
dence did not-warrant inipeachment, and a brief censure of the Judge
for conduct prejudicial to the dignity of the judiciary.s? A minovity
consisting of five Members recommended impeachment and moved five
articles of impeacliment from the floor of the House.®® The five articles
were adopted asa group by n vote of 183 to 1438

b. Articles of Impeachment

Article I charged that Louderback “did . . . so abuse the power
of his high office, that he is hereby charged with tvmm\iy and oppres-
sion, favoritism and conspiracy, whereby he has brought the admin-
istration of justice in the court of which he is a judge into disrepute,
and by his conduct is guilty of misbehavior.” It alleged that Louder-
back used “his office and power of district judge in his own personal
interest” by causing an attorney to be appointed as a receiver in bank-
ruptey at the demand of a person to whom Louderback was under
financial obligation. It was further alleged that the attorney had re-
ceived “large and exorbitant fees” for his services; and that these fees
had been: passed on to the person whom Louderback was to reimbiirse
for bills incurred on Louderback’s behalf.

Avrticle I charged that Louderback had allowed excessive fees to a
receiver and an attorney, described as his “gersonul and political
friends and associates,” and had unlawfully made an order conditional
upon the ngreement of the parties not to appeal from the allownnee of
fees, This was described as “a course of improper and unlawful
conduct as o Judge.” It was further alleged that Louderback “did not
give his fair, impartial, and judicial consideration” to certain objec-
tions; and that he “was and is guilty of a course of conduct oppressive
and-unjudicial.” n

Article IT] charged the knowing appointinéht of an ungnalified per-
son as a receiver, resulting in disadvantage to litigants in his court,

Article IV charged that “misusing the powers of his judical office
for the sole nurpose of enriching” the unqualified receiver mentionéd
in Article IIT, Louderback failed to give “fair, impartial, and judicial

M 1d, 844, 848,
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consideration” to an application to discharge the receiver; that “sittin%

in a part of the court to which he had not been assigned at the time,

he took jurisdiction of a case although knowing that the facts and

law compelled dismissal; and that this conduct was “filled with
artiality and favoritism” and constituted “misbehavior” and a “mis-
emeanor in office,”

Article V, as amended, charged that “the reasonable and probable
result” of Louderback’s actions alleged in the previous articles “has
been to create a general condition of widespread fear and distrust and
disbelief in the fairness and disinterestedness” of his official actions.
It further alleged that the “general and aggrogate result” of the con-
duct had been fo destroy confidence in Loucerback’s court, “which for
8 I(;‘edt,a’r:tl judge to destroy is a crime and misdemeanor of the highest
order,” 88

e. Proceedings in the Senate

A motion by counsel for Judge Louderback to make the original
Article V more definite was consented to hy the Managers for the
House, resulting in the amendment of that Aiticle.*

Some Senators who had not heard all the testimony felt unqualified
to vote upon Articles I through IV, but capable of voting on Article
V, the omnibus or *catchall” article.s '

Judge Louderback was acquitted on each of the first four articles,
the closest vote being on Article I (34 guilty, 42 not guilty). He
was then acquitted on Article V, the vote heing 45 guilty. 34 not
guilty—short of the two-thirds majority required for conviction.

13. DISTRICT JUDGE HATISTED L. RITTER (1033-1938)

a. Proceedings in the ITouse

A resolution directing an inquiry into the official conduct of Dis-
trict Judge Ritter was adopted by the House in 1933.%* A subcom-
mittee of the Judiciary Committee took evidence in 1933 and 1934.
A resolution that Ritter “be impeached for misbehavior, and for high
erimes and misdemeanors,” and recommiending the adoption of four
articles of impeachment, was reported to the full House in 1936. and
adopted by a vote of 181 to 146.%° Before trial in the Senate, the House
approvéd a resolution subriitted by the House Managers, replacing
the fourth original articles with seven amended ones, some charging

new offenses,*

b. Articles of Impeachment Non-bid contracts

Anticle I charged Riiter with “misbehavior” and “a high crime and
misdemenior in office.”” in fixing an exorbitant attorney’s fee to be paid
to Ritter's former law partner, in disregard of the “restraint of pro-
priety ... and ... danger of embarrassment”; and in “corruptly and
unlawfully” accepting cash payments from the attorney at the time
the fee was paid.

Anrticle IT charged that Ritter, with othérs, entered into an “ar-
1angement” whose purpose was to ensure that bankruptey property

877 CoNa, REC, 18587, 4 '
*1d, 1852, 1857. 088 (1633)
7 1d. 4082,
74, 4575

® 20 Cano. NEe, 3066-3082 (1936).
» Id, 4597-4601. (1936)
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would contiitue in litiﬁntion before Ritter's court. Rulings by Ritter
wero alleged to have “made effective the champertous undertaking”
of others, but Ritter was not himself explicitly charged with the crime
of champerty or related criniinal offenses. Article I also repeated
the allegations of corrupt and unlawful receipt of funds and alleged
that Judge Ritter “progted personally” from the “excessive and un-
warranted® fees, that ho had received a free room at a hotel in receiver-
ship in his court, and that he “wilfully failed and neglected to per-
form his duty to conserve the assets” of the hotel,

Anticle 111, as amended, charged Ritter with the practice of law
while on the bench, in violation of the Judicinl Code. Ritter was
alleged to have solicited and reccived money from n corporate client
of his old law firin. The client allegedly had large property interests
within the territorial jurisdiction of Ritter's court. These ncts were
described as “calculated to bring his office into disrepute,” and as a
“high crime and misdemeanor.”

rticle IV, added by the Managers of the House, also charged prae-
tice of law while on the beneh, in violation of the Judicial Code,

Avrticles V and V1, also added by the Managers, alleged that Ritter
had violated the Revenue Act of 1928 by willfully failitig to report
and pay tax on certnin income received by him—primarily the sums
deseribed in Articles I through IV. Each failure was described as o
“high misdemeanor in office.”

Avticle VIl (former Article IV amended) charged that Ritter
was guilty of misbehavior ¢ igh crimes g isdemeanors in offiee

“the reasonnble and probable consequence of [his] actions
or conduct . . . as an individuyalor . . . judge, is to bring his cour
into seandal and disrepute,To the »rejudice of his cowrf and publ
confidence it aduiinigtration of justice in it, and te*the pre}'udice
Cof pul . | confidenice in the Federal judiciary,’ren-
dering him “unfit to continue to serve as siwehjuidge.” There foilowed
four specifications of the “nctions or conduct” referved to, The first
two were later dropped by the Managers at the outset of the Sennte
trinl; the tlird referred to Ritter's acceptance (not alleged to be cor-
rupt or unlawful) of fees and gratuities from persons with large
property interests within his territorial jurisdiction. The fourth, or
omnibus, specification was to “his conduct as detailed in Articles I,
I, IIT and IV hereof, and by his income-tax evasions as set forth in
Articles V" and VI hereof.”

Before the amendnient of Article VII by the Managers, the omni-
bus clause had referred only to Articles I and II, and not to the crim-
inal allegations about practice of law and income tax evasion,

¢. Procecdings in the Senate

Judge Ritter was acquitted on each of the first six articles, the gnilty
vote on Article I falling one vote short of the two-thirds needed to
conviet. He was then convicted on Article VII—the two specifications
of that Article not being separately voted upon—by a single vote, 56
to 28.°* A poifit of order was raised that the conviction under Article
VIT was improper because on the nequittals on the substantive charges
of Artieles T through VI. The point of order was overruled by the
Chair, the Chair stating. “\ point of order is made as to Article VII

# §, Doc. No. 200, 74th Cong,, 2d Sess, 037-38 (1938),
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in which the respondent is charged with general misbehavior. It is
a separate charge from any other charge,”

d. Miscellaneous

After conviction, Judge Ritter collaterally attacked the validity
of the Senate proceedings by bringing in the Court of Claims an ac-
tion to rcover his salary. The Court of Clnims dismissed the suit on

the ground that no judieial court of the United States has authority to
review the action of the Senate in an impeachment tria).»

® /d, 638,
% Ritter v. United States, 84 Ct. Cl. 203, 300, cert denled, 8300 U.S, 668 (1036).
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APPENDIX C
Secoxpary Sounces oN THE CriyMiNaLITY IssUE

The Association of the Bar of the City of New York, The Law of
Presidential Impeachment and_Removal (1974). The study con-
cludes that impeachment is not limited to criminal offenses but ex-
tends to conduct undermining governmental integrity.

Bayard, James, A Brief Exposition of the Constitution of the United
States, (1logan & Thompson, Philadelphia, (1833). A treatise on
American constitutional law concluding that ordinary legal forms
ought not to govern the impeachment process.

Berger, Raoul, /mpeachment : The Constitutional Problems, (Harvard
University Press, Cambridge, 1973). A critical historical survey of
English and American precedents concluding that criminality is
not a requirement for impeachment.

Bestor, Arthur, “Book Review, Berger. Impeachment: The Constitu-
tional Problems,” 49 Wash. L. Rer. 225 (1973). A veview concluding
that the thrust of impeachment in English history and as viewed
by the framers was to rench politienl conduet injurious to the com-
monwegaith, whether or not the conduct was criminal,

Boutwell, George, T'he Constitution of the United States at the End of
the First Century, (D, C. Heath & Co.. Boston, 1895). A discussion
of the Constitution’s meaning after a century’s use, coneluding that
impeachment had riot been confined to eriminil offenses.

Brant, Irvingg, Impeachment: T'rials & Errors, (Alfred Knopf, New
York, 1072). A descriptive history of American impeachment pro-
ceedings, which concludes that the Constitution should be read to
limit impeachment: to crimiia] offenses, including the common law
ogenso of misconduet in office and including violations of oaths of
office.

Brvee, James, T'he American Commonwealth, (Macmillan Co., New
York, 1931) (reprint). An exposition on Amnerican government
concluding that there was no final decision as to whether impeach-
ment was confined to indictable crinies. "The author notes that in
Englich impeachmients there was no requirement for an indictable
crime.

Burdick, Charles, The Law of the American Constitution, (G. T.
Putnam & Sons, New York. 1922). A text on constitutional inter-
pretation coiicluding that misconduet in office by itself is grounds
for impeachment,

Dwight. Theodore, “Trial by Impeacliiient.” 6 Am. L. Reg. (V.8.)
257 (1867). An article on the eve of President Andrew Johnson's
impeachment coneludiiig that an indictable criine was necessary to
make ont an impeachable offense.

Etridge, George, “The Law of Imipeachment.” 8 Miss, I.. J. 283 (1936).
An article arguing that impeachable offenses had a definite meaning
discoverable in history, statute and common law.

(68)
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Feerick, John, “Impenching Federal Judges: A Study of the Con-
stitutional Provisions,” 30 Fordham L. Rev. 1 (1970). An article
concluding that impeachment was not limited to indictable crimes
but extended to serious misconduet in office,

Fenton, Paul, “The Scope of the Impeachment Power,” 65 Nw. U. L.
Rev. 719 (1970). A law review article concluding that impeachable
offenses are not limited to crimes, indictable or otherwise.

Finley, John and John Sanderson, T'he American Ezecutive and Ew-
ecutive Methods, (Century Co,, Now York, 1908). A book on the
presidency concluding that_impenchment reaches misconduct in
office, which was n common law crime embracing all improprieties
showing unfitness to hold office.

Foster, Roger, Commentarics on.the Constitution. of the United States,
(Boston Book Co., Boston, 18068), vol, I. A discussion of constitu-
tional law concluding that in light of English and American his-
t«;é'y any conduct showing unfitness for office is an impeachable
offense.

Lawrence, William, “.\ Brief of the Authorities upon the Law of Im-
peachable Crimes and Misdemeanors,” Congressional Globe Supple-
mend, 40th Congress, 2d Session, at 41 (1868). An article at the time
of Andrew Johnson's impeachment concluding that indictable erimes
were not needed to make out an impeachable offense,

Note, “The Exclusiveness of the Impeachment Power under the Con-
stitution,” 51 Hare, L, Lev. 330 (1937). An article concluding that
the Constitution inclnded more than indictable crimes in its defini-
tion of impeachable offenses,

Note, “Vagueness in the Constitution: The Impeachment Power,” 25
Stan. L. Rer, 908 (1973). This book review of the Berger and Brant
books concludes that neither author satisfactorily answers the ques-
tion whether impeachable offenses are limited to indictabls crimes.

Pomeroy, John, An Introduction to the Constitutional Low of the
United States, (Hurd and Houghton, New York 1870). A considera-
tion of constitutional history which conclndes that impeachment
reached more than ordinary indictable offenses,

Rawle, William, 4 View of the Constitution of the United States,
(P. H. Nicklin, Philadelphia, 1829, 2 vol. ed.). A discussion of the
legal and political principles underlying the Constitution, conclud-
ing on this issue that an impeachable offense need not be a statutory
crime, but that reference should be made to non-statutory Iaw.,

Rottschaefer, Honry, Handbook of American Constitutional Law,
(West, St. Paul, 1939). A treatise on the Constitution concluding
that impeachment reached any conduct showing unfitness for office,

. whether or not a criminal offense,

Schwartz, Bernard, A Commentary on the Constitution of the United
States, vol, I, (Macmillan, New York, 1963). A treatise on various
aspects of the Constitution which concludes that there was no set-
tled definition of the phrase “high Crimes and Misdemeanors,” but
that it did not extend to acts merely unpopfilar with Congress, The
author suggests that criminal offenses may not be the whole content
of the Constitution on this point, but that such offenses should be a

guide.
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Sheppard. Furman, The Constitutional Teathook, (George W, Childs,
Philadelphin, 1853). A text on Constitutional meaning concludin
that impeachment was designed to reach any serious violation o
public trust, whether or not a strietly legal offense.

Simpson, Alex., 4 Treatise on Federal Impeachments, (Philadelpliia
Bar Association, Philn., 1016) (reprodnced in substantinl part in
04 U.Pa.L.RRev. 051 (1010)). After reviewing Iinglish and Ameri-
ean impeachments and availible commentary, the author concludes
that an intlictable erime is not necessary to impeach.

Story, Josenh, (‘ommenturies on the (‘onstitution of the T'nited States,
vol. 1, 5th edition. (Little, Brown & Co.. Boston 1891). A com-
mentary by an early Supreme Conrt Justice who concludes that im-
peachment reached conditet not indietable under the criminal lnw,

Thomas, David, “The Law of Impeachment in the United States” 2
Am, Pol, Sei, Rev, 378 (190R). A ‘aolit.icnl scientist's view on im-
peachment. coneluding that the phrase “high Crimes and Mis-
demeanors” was meant to include more than indictable erimes. The
author argues that English parlianientary history. American prece-
dent, and common law support his conelusion.

Tucker, John, The Constitution of the United States. (Callaghan &
Co., Chicago, 1899). vol. 1. A treatise on the Constitution coneluding
that impeachable offenses embrace willfifl violations of publie duty
whether or not a breach of positive law.

Wasson, Richard, The Constitution of the United States: Its Ilistory
and_Meaning (Bobbs-Merrill. Indianapolis, 1927). A short dis-
cussion of the Constitution coneluding that eriminal offenses do not
exhaust the reach of the impeachment power of Congress, Any gross
mislconditct in office was thought an impeachable offense by this
author.

Watson. David, The Constitution of the United States. (Callaghan &
Co., Chieago, 1910). volumes I and IT. A treatise on Constitutional
interpretation coneluding that impeachment reaches misconduet in
office whether or not eriminal.

Wharton. Francis. Commentaries on Law, (Kay & Bro.. Philadelphia,
1884), A treatise by an author familiar with both criminal and Con-
stitutional law. Ho concludes that impeachiment reached willful mis-
condtict in office that was normally indictable at common law.,

Willoualiby, Westel, The Constitutional Law of the United States,
vol. ITI, 2rid edition. (Baker. Voorhis & Co., New York, 1920). The
author coneludes that impeachment was not liniited to offenses made
criminal by federal statute,

Yankwich, Leon, “Impeachment of Civil Officers under the Federal
Constitution,” 26 Geo. L. Rev. 849 (1938). A law review article con-
cluding that impeachment covers general official misconduct whether
or not a violation of law, o
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